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abstract

This article aims to analyze the problems of law application issued by government on
emergency situation by declaring State of Emergency and COVID-19 pandemic in Thailand about
the restriction of the freedom of transportation. This article shall present the appropriate and
legitimate option in order to protect and remedy the pandemic in these following issues. The
focuses are as follows:

1. the related and enforced laws : sources of the law, concepts of the declaration on the
application of the Emergency Decree on Public Administration in Emergency Situations B.E. 2548

2. the effect on rights according to the constitution including the agreement in the
conventions related to the human freedom

3. the analyzation of effects resulting from the restriction of the freedom of movement:
advantages and disadvantages

4. the guidelines to improve and modify the regulation for controlling COVID - 19 pandemic
in order to build the confidence to people regarding the law application in the State of
Emergency, and the exercise of power to equitably legislate the laws with the least effect on the

people’s rights

Keyword: Emergency Decree on Public Administration in Emergency Situations,
Fundamental Right, COVID -19
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%1 time of public emergency which threatens the life of the nation and the existence of which is officially proclaimed,
the States Parties to the present Covenant may take measures derogating from their obligations under the present
Covenant to the extent strictly required by the exigencies of the situation, provided that such measures are not
inconsistent with their other obligations under international law and do not involve discrimination solely on the ground of
race, colour, sex, language, religion or social origin.

"' No derogation from articles 6, 7, 8 (Paragraphs 1 and 2), 11, 15, 16 and 18 may be made under this provision.
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Model” ¥84 Bruce Ackerman
1 Stanford Encyclopedia of Philosophy; Carl Schmitt First published Sat Aug 7, 2010; substantive revision Thu Aug 29, 2019
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'8 Giorgio Agamben, State of Exception, trans. Kevil Attell (Chicago and London: University of Chicago Press, 2005), 36 and
36-9, 919islu 1AsAa ARSEan, “ANNAANIINITEIBIUBs Giorgio Agamben: 1197y Tandiludseian ssrestndluanyadelm
wagn1sAuMaliiTuduge,” 11. (udsulumsfinussduuiagaien Augsgaans Pamnsaumingtds)
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* In time of public emergency which threatens the life of the nation and the existence of which is officially proclaimed,
the States Parties to the present Covenant may take measures derogating from their obligations under the present
Covenant to the extent strictly required by the exigencies of the situation, provided that such measures are not
inconsistent with their other obligations under international law and do not involve discrimination solely on the ground of
race, colour, sex, language, religion or social origin.
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Favmdnnisil drineudvandlugfnsuysesuuisandssmend IfauonunufoRtuldsieds
General Comment No. 29: Article 4: Derogation during a stage of Emergency.
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dielvinsunlUlfiAnUselovigean sufslinnudifyiunisldsiuansnszsuaunisiidydiluns
araaeuMslisnafivavyessy WeiAnanunisaianidu s uge wealmsILY (Bruce Ackerman) ¢
wansAuiuluawdeu o9 The Emergency Constitution figeen1stinszurunislunislfdyeds

Dundnlumsmuaunasasiaaeumuaunisidsiuassluanunisalanidu 2

2. anugvesngmneitaduliluaniunisalonidu

Hapueanseruimusluaaiunsaignay Aenslisunadsuimsmniiuludedndendnnig
LUaU8N81NA (Separation of Power) agsdalau nsUsemamszswimunluaniunsalgniduiield
Tugasiureanisuddymnisiiningaiu awisaviildiioantuneunissienisuassausiunalunns
UimsUsemalifidneuins udenstmusszernandidaadlunistiduldlussnihaduidarngmne
atulniiiielidsduum Inglinguanefioanaseunguiviamilunndd danguanefioonln asazdu
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Powers ) Tuszuufiisy eussnialdvdovunld ufavegluaniunisaianidulssvvu fagseniuly
srunanungmaneieuinisld dadunismuauuaznsrsseuanuveuiiengvangluaniunisel
{gﬂLau%ﬂmamé‘famms'wﬁaﬁ’mmmaﬁaﬁ’igajﬁLLazc'JWEJU%mimmLmﬁmL'%"eN Legality Model 493
win lawuend (David Dyzenhaus) 2
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7 gi50um FuAE, ngrnngdncmeauliuasiuanunIsalaudingauaunale , 4. waAa 1589 “Supermajoritarian Escalator

Model” 984 Bruce Ackerman

2 o o o o 4 e e o 5 R ) N .
25N FeAE, ngrunginsieauiuasiuaaunIsalauTvingeuaunale , 3. wafa 1589 “Legality Model” vad David

Dyzenhaus
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Fananved 13 lawsulad (David Dyzenhaus) Aildnaniundduiinuianiazuiinaniifsssy

W lElag i 189a1n15INEINAIVANKALATIFADUAIINYBUAIUNYNUIEVBINITIE1UIAN LAY
MU e The Rule of Law Project™

3. mMsdaAuly

msdsduldngmanelusnmunisaignidu (State of Emergency) aduaniunisaldunszvunde
pnansEnusenuasuTesvesUszruviteLdusiudennuiiunmesivieotavi i semaniodon
Tadhunilsvestszmanneglunzdudu msldsruragnidu (Emergency Powern) lnesgusorunnsesd]
S1unafie iiednnistuaniunisalanduniuiuaAnees Carl Schmitt (A15a wiind) Hu fionavi
1¢ 1osarnunsaniunisalanidu (State of Emergency) Alsioramanisails saudanguanediteduldly
anunsaiund fenaliannsadanisldidesinannsandudeanunisaiondutiy  Huannefiia
yneuliaugasswitngneiuanuduade suwwifnves Joesile enfuiuy (Giorgio Agamben)

uilnndnnisild@nuuinudn msvszmasarunsaianiduliteulvddnie "Fostansn
il FaduuauiRdetuinnsnisanidu Tunsdnmsundssuiavesdelifalalsu 2019 fieenlay
difnaudmanslngfavBuywevuuisanUsznnaiiuunu fialinisnsldsuiagnidu Emergency
Power) Hufipafiszaziiandugn (time-bound) saufadululudnuazdangnl (On a Temporary Basis)

mMaingrneandsiuld uenanudnmsvdonguiiiildnaniuuds msfiansanisamnumnza
Tunmstsduldngrunefidudsddy Tnenquiiuiaulafongul “Supermajoritarian Escalator”™ aa4
Y99UFY UBAABSLAIL (Bruce Ackerman) ilnnAslunsinszoznanmisléngmneluaniunisal
andu lnemssunadedfivaya® lunisfiansanisenumanzausazanudndulunisaszeznains
Uszmaldnguunefive neldidesdannlunsasfiiiooydd warlunisveeyiifadade q lusiuau
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Fosthanniaspluanidosiiniunie Aesesas 60 70 wag 80 muaau wnAndiunislinaud iy
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funslégrunanseuiunisneddidaydd Tunsassasunslésnafivey sudwiliiulainnisdadu
168’ﬂg]‘mmaﬁmwﬁ?uﬁmmmmzaml,asﬁﬂ’mmi’%ﬂuﬁq 9

mslsunarliiAnannseniu (State of Exception) Ssanmsivindgildsunansenuanns
T#61u199n18u (Emergency Powen) dsusiinluanizaniduaisisazdadussanaiudeninusiuag
¥9997@ T4 ICCPR Ioygelisgenaliunnsnsiidunisidesiusia (Delogation) muvdnansumy ey
aeldninile Lwﬂut%wammﬁmmﬁ:ﬂé’%’uwamwumﬂmﬂ%ﬁmmgmﬁu (Emergency Power)

ICCPR Alarmun L%QQ?JQQﬂ’]iLgﬁJ’JEH&Elﬁ%JUNaﬂi%%Ulﬂu Chapter 3 Part 2 Article 2 9o 3 fail

2 mggaan wintd, nbineliuiun “New Normal” luaauniselanidu : Jymearumanzausndu vemszsaimunuims
s1wn1stuanunsaiandu we. 2548 Tunissuilentsuns szuinvendalida SARS-Cov-2
* Bruce Ackerman, ‘The Emergency Constitution’ (2004) 113 The Yale Law Journal 129, pp1045-1056.
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U313 verhedAvydRftdg viennmihsauduiisiuafidivuely lnessuvungmang  vessy
WAZLWANMUMABEIEPIENTEUIUNITYRTITNN AR

3. fosdindnUseiuindminfdisiunadsdunmadeaeiilfiiume

mdnnsil Tulagsussldwuhdinsdonhsnuvespifiedunbeisfldiunudemeann
nslinszseimualuaaunsaianidu mabogilutlagtuduiiousnsisgituuyszanauesnin
ludenseRuAsygng L,Lazﬁjuw”mswgﬁwasé’mm pamszsvimun “Iunansensaanisadadiiuie
uiiludlgmn 1Benen wagiuirsvgianasdennildfunansemuanmsssuinveadelasa  lalsun
2019”7 UsgniasvRaaniune astuil 19 wwgu 2563 uatagtudsliimihssmiladunifioiinsgi
feeudsmeiniaieinnsldnssvsvualuaniunisalaniduiindnansenuuls uazazufla
peals foghadu n1seendsemaimanenstuiu-dwlasaadinieseniufiunady dusiud 21
nIngIAN 2564 YeadinaunstunaFewilfaenistusaiumstudmalddlneansandna uasilin
Tngansfignenidnidusiuauann ludlagtusslifimisnuladuninufmanssnuifntuful sy
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6. unasy

nszTwMmualuanIuNIsalanBun.A. 2548 Aonslde1unagnidu (Emergency Power) dlodl
nsUsznialiegredetiedluunfionalildaniizeniiu (State of Exception) udazifunisinlug
anneinseniiuduiieosund (Normalization of Exception) iUszyvuenafiodnaniunisalgnidy
Fanardudend warlyminintuddaildsumsuilonietauardlunsudladym dfidiuann
vane 9 ansainiuanAsmuanfenuudeiievesssvvuiidnesguiaiazanas wazeraidy
aumih A uuneludinm (Social Turbulence)

91UNA1UL509 “Thailand : Emergency Responses or More Social Turbulence?” Faudeu
Tny fanemansnansdas.siun dasiauy uar vamun 011999 IHuansnudivludesdlidn nsld
S1unagniduvesizua tuRemsunasesiivilissssundaivinanufinunniasivhliusssnsudila
YymiAntuimngnislésiuragnidu (Emergency Power) dadusuimgusnnuiunenisdsny
(Social Turbulence) aunmsiianenslans uaziainim wiszvvu iledeafuaiuneymadany
Tuduvaamsesimualuaaiunisalandy w.e. 2548 °'
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*! Rawin Leelapatana and Chompunoot Tangthavorn, Thailand: Emergency Responses or More Social Turbulence?
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AIUALLAYATIVADUNNAIAL (Sociology) maugluiunislddiuais TydRiiensiaaeunisldsnunais
Tuanazeniu (State of Exception) wuaand Tewsu Tnsa (Oren Gross) Iauansaaundiuliluay
Jewides “Extra-Lesal Measures Model” *2
lefinsléd1uragnidu (Emergency Power) Uszanwudedilaiunansznusnniigaainnnsly
nguuiefRanaIn1shiuseyrvuiidiusiulunisnsisasunisidnguuieluaniunisalgnidu
shumamsuanseuAndiu Tsfadoaniunisalinuly mslissevududinauingmneildiug
anumngauviemsuuusdludiile Tnsnsihanuiiuresssrvusiugumiluszaniiieusulse
ngunefivsznalfluaniunisaianiduuuiulgdliiveuumvesnistiduldlvdnauinndy ieass

Auwesiusongvineldluan unsalaniduvessgidneusenvulusveze 1

% gi5aum FeAVE, ngrungdncmeauiiuasiuanunIsalaudingeuaunale , 5. waAe 1589 “Extra-Legal Measure Model”
989 Oren Gross



