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Abstract

With the ongoing political turmoil and pluralism in Thailand, its constitutions have been
systematically subjected to debates and reviews from a legal perspective. This article also discusses
the phenomena in the Legal Philosophy lens, through reviewing Constitutional Bricolage: Thailand’s
Sacred Monarchy vs. The Rule of Law by Eugénie Mérieau. It also analyzes the service of
Constitutional Bricolage to Comparative Law coupling Legal Transplants and general perception
regarding Legal Positivism and Legal Positivism in Thailand. Ultimately, this article sheds a new light

regarding Legal Philosophy and legal study beyond traditional “juristic” thinking.
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! See Eugénie Mérieau, Buddhist Constitutionalism in Thailand: When R@jadhamm@ Supersedes the Constitution (Asian Journal of
Comparative Law 2018).

2 See Tom Ginsburg, ‘Constitutional Afterlife: The Continuing Impact of Thailand’s Post-Political Constitution’ (2009) International
Journal of Constitutional Law 83.

3 Mark Tushnet, ‘Authoritarian Constitutionalism’ (2005) 100 Cornell Law Review 391.

4 mswesesunegiinine el inusssuuuudniausie (Confucianism) wiefiosdussnauiiiu “anduuuieife” (Asian Values) fitiumu
\uduniladuiiertuvesdeny (communitarianism) k19910355350 y g donnuunzJunn sinlidusgsssuyadenuulieg (liberal
constitutionalism), see Thio Li-ann, ‘Rule of law within a non-liberal ‘communitarian’ democracy: the Singapore experience’ in
Rendall Peerenboom (ed.), Asian Discourses of Rule of Law: Theories and implementation of rule of law in twelve Asian counties
(Routledge 2004); and Wen-Chen et al., Constitutionalism in Asia: Cases and Materials (Hart 2014).

5 See Bjorn Dressel, ‘Judicialization of Politics or Politicization of the Judiciary?’ Considerations from Recent Events in Thailand’ (2010)
23(5) The Pacific Review 671.

¢ See Ran Hirschl, Towards Juristocracy: The Origins and Consequences of the New Constitutionalism (Harvard University Press 2007).
T See Alec Stone Sweet, ‘The Juridical Coup D’Etat and the Problem of Authority’ (2007) 8 The German Law Journal 915.

8 Eugénie Mérieau, Constitutional Bricolage: Thailand’s Sacred Monarchy vs. The Rule of Law (Hart Publishing 2022).
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? See Alan Watsan, Legal Transplants: An Approach to Comparative Law (University of Georgia Press 1993).
10 Meérieau (n 9) 1-31.
' ibid 35-78.
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2 ibid 79-129.
B ibid 131-51.
“ibid 141-73.
15 ibid 177-246.
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\osandafinnsfnwinguaneiuieuliisuuudiinnguineufgiuioy (Legal Positivism) wag
driinguiedon (Legal Formalism) 18udsil 1eewwil wile iiussiunguinisugnaienguune Jeaumas
numukagyiiaudilafuuuidaninguansdrsdiudsneusiezldiinsgiiAeadu constitutional
bricolage woll

3.1 nufnguuieufjzuiien (Legal Positivism)

Wannnsvesdninngrnedizuiuainanudausedndieudansing (ogical empiricism) Aty
nslETsANwINgMuNeLUUINe1eans (scientific method of empirical observation) Na1Ae AIN3LAALA
nmsiuitduuszindvesmywd Jeinsin veaes uazeSuisanuuvadunavesnududs il
thasifusiusun (metaphysical) W3oinaine (theological) an@nwidne drinngrunsufsuiends
WAumuuuImsveInssnaand Mdsuinguesnisiingt annisAnuilannieniwegiaiiiliuet (physical
world as it is) 1un1sAnuingrungeg1afiiduey (aw as it is) wdelugrugiidudeiiioaswis q

555U (social fact)*®
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A “eglshodeiinsandu” dafu mawenewsdsiimadu (ought) senumandsiiduey Gs) dould
Lilg dorfiaateiilddosatnunainaudumadunalagws (pure reason) Sariunszuaunisdananisel
wazn1slisnawuulsiuegadunssng (logical deduction)”’

16 Suri Ratnapala, Jurisprudence (Cambridge University Press 2017) 25-30.
7 audaieadunguinedidsuugiuvesUsedneleudmssnssuimuinaziduszuulaeduieuiug1ves David Hume wag Immanuel Kant
wUsulgiunsiinwinguung, see ibid 30.
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3.1.1 ddnngraneugiuilesnwuunanada (Classical Legal Positivism)

ddnngruneufzuieuwuuraiadalasudnsnanuanandnnginglussuuasuusuasd fie
LaL3d Luulsy Jeremy Bentham) wag 99U #aafiu (John Austin) lnedtdinnguuneyfjziuiieuaaiada
uelanud@IAYANLANUBIRUIUTENBUME 3 93AUSENOU AB (1) NUNITLUILENTENINNVUIELAY
#a5331 (separability thesis) (2) nguuneLduszuuveINgNUII LB 1L19T3AY (law as a command) waz
(3) nguineiiveiinaningstng ¢ FuduldaneuRaveninusvguazinngruedingy dweluil

1Ll ‘uuusH (Jeremy Bentham) Tiew “ngvane” 31 “Aaring o Iludaenigssinduans
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wosfiarsanirdsnunis q lianamandunas Feauosdenudeinisunasesdsaunindosiy q ves
yaratumienguyanatiunielsl fdu nguineasdungmngldradeisiunatifuresiggsinguinia
aruazastnuginszyihiiuse Tuvhusadeafuaudnvesiyifa soud (Thomas Hobbes) fineain §1un9
afuvesnganedesinaiiounanguavesspgiindidudsiviliussiagiumnguanesiuaasysal

winTluuusuflyuuestengangluiussdanandinaunainnsuesinguanglusyuunousoua’
L*fJu?%qL171'auﬁé’muaiwwulﬂmﬂummwuﬂ,wNumuzyiy,mmigg'}ﬁ{]m (legislative will of a sovereign)
Fuvniuiszuunguneasuusuastdussuuiingnasilisifesuseneld (unpromulgated) uagliifos
gnUszanalinduszuy (uncodified)® wiadeingmnemsnainiandiumislidydfveaiggisieg
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TufuAAsTINUY LUULSHLYN “A2INA” 88NN “WusEUtg” 9 “A1nuR” du asuielalulain
nngieauianelanazn1eiusimananuyndnsinu Tuvagn “fusewing” Aenisnserifiyunaagnas
Reulalinszyin Gsorvvininaauiisnels (pleasure) wioAUNNTNIUI (pain) ALARILY AROUTBILUY
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utility)”! waztvwiiuiinguunefiesninesggisindnelninussleviasgasdadiusiu (public utility)

ll’]ﬂﬂ’ﬂﬂg‘mﬂﬁLLUUV’]@SJ@J@‘U@@’S

ANARAEINUSHgIEURE LuuwsIiNINGdngInaeiigendn (transcendent laws) U19UsEN57
nninsng1slndey uidungunamifasssuuuuugiuileu (rules of positive morality) tesa1ng1u1aves

<3

18 ibid 30; and Anthony J. Sebok, ‘Misunderstanding Positivism,” (1995) 93 Mich. L. Rev. 2954, 2063-66.
1 Jeremy Bentham, An Introduction to the Principles of Morals and Legislation (1970) 1.

2 ibid 298.

2 Shirley Robin Letwin, On the History of the Idea of Law (Cambridge University Press 2009) 153-166.
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29%u 998AY (John Austin) Tidlanunguinsegnsiteuazuauiian (law properly so called) 31
mneauda “ngunaniniunasesdiduiulegliunases”? WewinwniuinmsAnwingranglisiunis
Usziliunaaiaufnudeswiniduiiomwssaiomans waznguuieaisuunsdanguuienislaniviniu

(temporal law)

N e d1AyvesoeaRufonguiN1TUIAUYRINg MUY (command theory of law) Faildunay
Weiuanduaessggisdadiuieiduiuwfnvesuunsy Fsuenmddideruiidunguuiseanain
o ¥ o o w av 1§ 1 A o U Y a o U U & &23 a vy
mdsitaduldlengrune e (1) Adsluliunadineaiugn was (2) Amdanudunsmilu? wazesasula
WauneuAnneafusggsUnddeaniuunsy nanfe yaralaazilusggsidedly yaratuioslnuauds

[ vy ! & [d ¢ alal ] | va Y v
5 Ussmsassiolull taun (1) yaratiudunywdndanusmidaningdy wazanunsassyudinula (2) Usswns
drlnglimnuansnyaratiundulniide (3) yaratuliddesujufaudideiuvesunaaduiuing
e (8) yeratiulienagndtdngunalaenguranels wag (5) AnautfTiwuldmenlals (indivisible)*

peafufinuAnfedfuRasssuuuuuisiudeuduiiedtu uieSuisienliuanseiuuuunsy
nanAe luanuAsueseeadu Weonguuneuisudeudungrunenislan Aasssunuuufsdeufdenn
mﬂmﬂaﬂﬁ’mtfduﬁu sfasssumalaninainmsiiasnsuvuvizenudnlngfatenmamiofnfiusaniu
VEUIEReY “sysuflenufun” udsssudlenujuinnandenlilinguune Wuilowusnuaimfasssy
Lilgngunasinisdasssy uazdngsdnddnusedenasnuftfnunguunenssidnvingy uazlunsdd
nguineUfgutisudanunginanaasssy ngvaneugrullendeuinatedumidendiluniangvang dqu
Tunensiflestududeidsendoumandeazuiues? luhueaeiu mnnguuneuuwddatunguaneg
wszidn lumsngmneudlilduvainngmnenyudlifinadsfuynitundolillingruneideias uiduizesls
a13% (stark nonsense) W%

dninnguneufgudeunuuaaradasjutiulrnisiiivanananguune (egal reasoning) 1udad
AIUANKANIINGMINY (legal results) 10950315008 wagarupuimualiiliussusulddnsiasnmaesnuli
Huseseansianmuedu (sic utere) uaziiuldiguruiteuAndmansuigiudouuvunanadadsll
sgatiufingunglustugmanssuuianiediamie?

o w

3.1.2 ddnngraneufgutevadel

o

dfngrneufpudeuilonfluanizeusnilunaesnaudadumanssuuigns (oure science
of law) MUNF1MINIINAIBY uaziiunuAnegNIniiongnside (transcendental idealism) Wz
mnudeiinnguuneannsaldngrnelaglidesilds “nguanefienidu’ 16 uagiiuifsudeuin
NnAndeingvsneiinwauysafludasiues finnwvinaztinnguaneifissuiiidesAivosngranean

22 John Austin, The Province of Jurisprudence Determined (1984).

“ ibid 60.
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# Michael Robertson, Stanley Fish on Philosophy, Politics and Law: How Fish Works (Cambridge University Press 2014) 206-07.
* ibid 210-212.
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% John W. Cairns, ‘Watson, Walton, and the History of Legal Transplants’ (2013) 41 GA. J. INT’L & COMP. L. 637.

% Alan Watson, Legal transplants and European Private Law (Belgrade 2006).
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7 William Ewald, ‘Comparative Jurisprudence (I): The Logic of Legal Transplants’ (1995) 43 The American Journal of Comparative
Law 489, 498.

8 R.B. Seidman, ‘Book Review’ (1975) 55 B.U. REV. 682 cited in John W. Cairns, ‘Watson, Walton, and the History of Legal Transplants’
(2013) 41 GA. J. INT’L & COMP. L. 637.

% 0. Kahn-Freund, ‘On Uses and Misuses of Comparative Law’ (1974) 37 The Modern Law Review 1.

%0 pierre Legrand, ‘The Impossibility of ‘Legal Transplants’’, [1997] MJ 4 111.

*!ibid 120.
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