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Abstract

The European Convention on Human Rights acknowledsges, The Right to Life by
articulating in Article 2 of the Convention that the lives of individuals be protected by law,
member states have the duty to ensure that no person be deprived of their life by unlawful

means.

Inquiisitively, a number of individuals have asserted claims against the state before the

European Court of Human Rights regarding the ‘Right to Assisted Suicide’ on grounds of the



M5A15UAYSTAY U7 5 atui 1 : unsiay 2025

Right to respect for private life under Article 8 of the same convention, which restricts state

interference in regard to the individual’s liberty and personal autonomy.

Interestingly, the rulings of the ECtHR had progressively shifted from declaring them
inadmissible with regards to the state’s duty under Article 2, to recognizing that claims of such
a right could fall in the scope of Article 8. This paradigm shift in the Court’s reasoning has
raised concerns, primarily about the conflicting interests between the state’s duty to protect
life and the individual’s personal autonomy, and subsequently on the role of the judiciary in
the establishment of new legal norms through the adjudication process; the acclaimed ‘Right

to Assisted Suicide’.

This paper intends to provide an analysis on how the ECtHR’s altered stance on its
rulings could be understood through a jurisprudential point of view, involving two contrasting
concepts in jurisprudence: H.L.A Hart’s Rule of Recognition, and Ronald Dworkin’s Rights
Thesis., despite their difference in methodologies, an Despite their contrasting nature, both
theories can provide an explanation of how the judicial decision-making process functions in
a legal penumbra, which , be used to justify thereby grounding jurisprudential action for legal
decisions in difficult cases such as the same rulings of ECtHR’s. This phenomenon of
contradicting theories leading to the same outcome must be highlighted on the asserted ‘Right
to Assisted Suicide’ Therefore, the probability of deviating outcomes resulting from the
implementation of legal theories must be highly considered and understood, especially in the
field of jurisprudence where outcomes of judicial decisions have direct impact on individual

rights.

Keywords: Jurisprudence, Right to Assisted Suicide, Right to Life, Right to Private Life,

European Court of Human Rights
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be protected by law. No one shall be deprived of his life intentionally save in the execution
of a sentence of a court following his conviction of a crime for which this penalty is provided

by law.”)
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YUY AIEHAVDITD 1 Wiseudyy1v® (“The High Contracting Parties shall secure to

everyone within their jurisdiction the rights and freedoms defined in Section | of this

* European Convention on Human Rights at Preamble.

* Ibid.

> European Convention on Human Rights art 2.1.

¢ European Convention on Human Rights art 8.1.

" ). Akandji-Kombe, Positive obligations under the European Convention on Human Rights: A guide to the
implementation of the European Convention on Human Rights (Council of Europe Human Rights Handbook Series
No.7, Council of Europe 2007) 5.

& European Convention on Human Rights art 1.



M5A15UAYSTAY U7 5 atui 1 : unsiay 2025

o

Convention”) §3fintififiagfaanszyiin15uneegns (Positive Obligations) wiafunsesdnsues

<9

Usgnaunlasunissusedluaudyan wuiu’

3

nanlagasy fe nude 2 SpiinthinavsesliazilindnslunmsidinvesUssvivunaziingi

= o

| A A v ! A a Aaa P U A Y aa
MgseseanunsnIsusegaiienaglissyvulignusindnslunsidia waganude 8 Sgiivinng
azpodlunluunsnusadnsludindrudmvasuseunvy wazluvnzifneifudintnnNazaoinseyinnis
UtegieAunsaiNsltansludindiuiivesUsesyy wansll Positive Obligations uag Negative

a

Obligation 81afinsviudeuiulalunisfUa enfregratu nidisgufiasiiliseavuldans

i@ mvesnulumsidonidsuuvaunalugitns Amaussindunsis glmgummwmmmwiu

N5IALIUNTEYINNTS LLa%‘Viu’]‘VIGUENiﬂiuﬂﬂ’iﬂi%ﬂ?ﬂ’]’iLW@ﬂMﬂiaﬂﬂWﬁ@WN%@ 8 LLWQE]‘L%&QJJQJJ’]“’I )

Fernav lanereuadnnnuaunasznitnalsslevivessgiazansiasiainmveslaanyy
= Y] Y ] v o ! o = a a Yo A
Fepudandefananiusingiiiededaaulusesdnsvestaansulunislasunisueans wse
‘@nslunisandmelaglasumnudiewas’ (Right to Assisted Suicide 138 RAS) sulluaiudnuds
seninmihiuagnausslovivessglunsundetinvosyana mude 2 uiseydyan® wasaniaiy
T8 8 wivendyniv Isaednsvesdaanvulunislasuanuansnludl adiuduazasounss (Right
to Respect for Private and Family Life)

1% '
a0 a a

UnAHATULIANYINTIUTIINgIUYRIAR Y WagnsvAmfinInwvesmalunsilnagil
anueguiaielunstduldngunasiilessededrinvosngmneasdnualdnys (Hard Cases) W1u
ARdennsSensesdnslunsildsuanutiamdslunisandanie Tneldnsdlfnwanad Pretty v.
United Kingdom, Hass v. Switzerland, Koch v. Germany waz@f Gross v. Germany 1agn13
Uszgnaiiiuwnfanisilfivsvg i emsiimininuidadulaenainis ved HLA. Hart uaz
Ronald Dworkin Liesanuinnvesisaesdaslanslulssifivresnsligafidarmalagudding
Teanudfyiuauauagieazidenlunssuiumsaaiuniaiuduasiiuldaninmesewineg v

wazaAu!!

? J. Akandji-Kombe, Positive obligations under the European Convention on Human Rights: A suide to the
implementation of the European Convention on Human Rights (Council of Europe Human Rights Handbook Series
No.7, Council of Europe 2007) 20, 21, 35, 36.

10 See Cossey v. the United Kingdom App no 10843/04 (ECtHR, 27 September 1990)

'S, Sharpiro, ‘The “Hart-Dworkin” Debate: A Short Guide for the Perplexed’ in Arthur Ripstein (ed) Ronald

Dowrkin Contemporary Philosophy in Focus (Cambridge University Press 2007) 22, 36.
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12 pretty v. the United Kingdom App no 2346/02 (ECtHR, 29 April 2002) para 61.

3 D. Sartori, ‘End-of-life issues and the European Court of Human Rights. The value of personal autonomy
within a ‘proceduralized’ review’ (2018) 52 QIL 23, 40.

" Ibid 40; Pretty v. the United Kingdom App no 2346/02 (ECtHR, 29 April 2002) para 61.

B Ibid; Pretty v. the United Kingdom App no 2346/02 (ECtHR, 29 April 2002) para 66.

'8 European Convention on Human Rights art 2.

Y pretty v. the United Kingdom App no 2346/02 (ECtHR, 29 April 2002)
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2! Pretty v. the United Kingdom App no 2346/02 (ECtHR, 29 April 2002) paras 37-42.
2 HLA Hart, The Concept of Law (3rd edn, Oxford University Press 2012) 93.

% Ibid 93-120.

* Ibid 82-84.
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* Ibid 94.

% ). Raz, The Authority of Law: Essays on Law and Morality (Oxford University Press 1979) 73-80.

2'M. La Torre, ‘The Hierarchical Model and H. L. A. Hart’s Concept of Law’ (2013) 21 Revus 141-161.

% G. Dajovi¢, ‘Hart’s Judicial Discretion Revisited’ (OpenEdition Journals) <http://journals.openedition.org/
revus/9735> accessed 28 May 2024.

% HLA Hart, The Concept of Law (Oxford University Press 1961) 119.
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** Ibid 185.

*! bid 193.

*2.0. Cox, “The Meaning of Law in The Concept of Law’ (1999) 24 Australian Journal of Legal Philosophy 146.
* W. Starr, ‘Law and Morality in H.L.A. Hart’s Legal Philosophy’ (1984) 67 Marq.L.Rev. 673, 674-685.

3 E. Orts, ‘Positive Law and Systemic Legitimacy: A Comment on Hart and Habermas’ (1993) 6(3) Ratio Juris

246-253.
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4. Nu)ANIVa9 Ronald Dworkin
4.1 WWIRAYBINBIAUINIYITZUUNY WY

Ao dAuLAnIYREulALd LIRS BITEUUNYUUsvanngnuned1dnUgullon (Legal
Positivists) laglawizegnede H.LA. Hart Liegnstmaulusullisuses The Model of Rules® o4
ca a ] av v = ¢ = ' = - -
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* R. Dworkin, ‘The Model of Rules’ (1967) 35(1) U.Chi.L.Rev. 22.

% R. Dworkin, ‘Hard Cases’ (1975) 88 HLR 1057, 1058; R. Dworkin, Taking Rights Seriously (Harvard University
Press 1977) 82.

*" Ibid 83.

8 R. Wacks, Understanding Jurisprudence (3rd edn, Oxford University Press 2012) 121-122; R. Dworkin, Taking

Rights Seriously (Harvard University Press 1977) 82.
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5.1. uuAnvae H.LA. Hart 91dggrunaralunisadrmannguang

£% a ¢ a ! =2 < | &
AelaLuIAnUeIa1sNIna1 AN TUTBULLNININA9L (System of Rules) ¥0358UU

nnune ensmeSuteienaanuasvesngunariduluatednvaldnusin nguaeiniengmneviaiy

[

ilaudnwuzreinulidaauegluil (Indeterminacy / Vagueness) lvngLnasifinanines

9

odenisiaulunstiiinAuedoULAaIasde (Penumbra of Doubt) Tun15dndnuaeYaLnaasa

wsengAnsalnils o Whiungunasidentsdeola lneensniieugudnuasdinanveingnanindu

¥ R. Dworkin, Taking Rights Seriously (Harvard University Press 1977) 84; Spartan Steel & Alloys Ltd. v. Martin
& Co. [1963] 1 QB 27.

“ Ibid.

! Ibid 86.
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" HLA Hart, The Concept of Law (Oxford University Press 1961) 124; Paul Edwards, ‘Problems of the
Philosophy of Law’ (1967) 6 ENCYC. OF PHILOSOPHY 264.
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* R. Dworkin, ‘Hard Cases’ (1975) 88 HLR 1057, 1058; R. Dworkin, Taking Rights Seriously (Harvard University
Press 1977) 82.

% R. Dworkin, Taking Rights Seriously (Harvard University Press 1977) 82.

 Ibid.

“ Ibid.

" R. Sartorius, ‘Social Policy and Judicial Legislation’ (1971) 8(2) American Philosophical Quarterly 153.
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% Michigan Law Review, ‘Dworkin’s “Rights Thesis”’ (1976) 74 Mich.L.Rev. 1174,
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% H. Kelsen, Introduction to Problems of Legal Theory (Clarendon Press 1992) xxiv.
1 H. Kelsen, Introduction to Problems of Legal Theory (Clarendon Press 1992) xxv.
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