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Abstract

This article aims to examine the issue of designating prisoners detained under a
court warrant or a lawful order as persons disqualified from voting in referendums, with
a particular focus on constitutional referendums. In democratic states, constitutional
referendums are regarded as highly significant since it is considered a social contract. The
process of constitution-making, including referendums—whether to initiate the drafting
of a new constitution, to amend an existing one, or to approve and ratify a new or
amended constitution—necessarily requires the broadest possible participation of all
citizens. In this article, the author assesses the measures restricting prisoners’ right to vote
in such referendums with the side effects arising therefrom, in order to assess whether
they conform to international legal principles that guarantee political rights and the
principles governing the restriction of such rights. The article also evaluates whether these
measures are consistent with the principle of proportionality, applying the narrow
conception of proportionality advanced by Martin Luteran, which allows for a more

objective analysis.
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of Human Rights’ (75952907759 WUse4nA, 2560) <https://humanrights.mfa.go.th/human-rights/core-international-

human-rights-instruments/declaration/> duéuiile 15 dsay 2568
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% AnIIUNSAVBIYYEULINR, udnnguanesINysmalufeItuaBy s uaSI e Niin
¥NINUSENAIIN NS NALTDMaz a5 1919189 UN Intemational Covenant on Civil and Political Rights (ICCPR)
(NsannuIuAs: FNNUALENITTUNTANTUYYEVULWAYIR, 2008) 18.

" United Nations Human Rights Office of High Commissioner, ‘International Covenant on Civil and
Political Rights’ (UN Human Rights Office of High Commissioner, 1996) <https://www.ohchr.org/en/instruments-
mechanisms/instruments/international-covenant-civil-and-political-rights> accessed 15 August 2025.

* Office of the High Commissioner for Human Rights, ‘CCPR General Comment No. 25: Article 25
(Participation in Public Affairs and the Right to Vote) The Right to Participate in Public Affairs, Voting Rights and the
Right of Equal Access to Public Service’ (UNHCR, 1996) <https://www.refworld.org/legal/general/hrc/1996/en/28176>
accessed 20 August 2025.
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# Office of the High Commissioner for Human Rights, ‘CCPR General Comment No. 25: Article 25
(Participation in Public Affairs and the Right to Vote) The Right to Participate in Public Affairs, Voting Rights and the
Right of Equal Access to Public Service’ (UNHCR, 1996) <https://www.refworld.org/legal/general/hrc/1996/en/28176>
accessed 20 August 2025.

** European Commission for Democracy Through Law, ‘Revised Guidelines on the Holding of Referendums’
(Council of Europe, 2020) <https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=
CDL-AD(2020)031-e> accessed 15 August 2025.
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** Hirst v United Kingdom (No 2) App no 74025/01 (ECHR, 6 October 20).
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dtinfuideyeyuy, 2564) 174.
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*" Grant Huscroft, Bradley W. Milley and Grégoire Webber, ‘Introduction’ in Grant Huscroft, Bradley W.
Milley and Grégoire Webber (eds) Proportionality and the Rule of Law : Rights, Justification, Reasoning (New York:
Cambridge University Press, 2014) 2.

* us3An AR, wanngraeuId vanidsssu/dasy lugiie “nasl” 91998111955 (Wee33n 36) 181.

¥ \figdns 183.

“ Grant Huscroft, Bradley W. Milley and Grégoire Webber, ‘Introduction’ in Grant Huscroft, Bradley W.
Milley and Grégoire Webber (eds) Proportionality and the Rule of Law : Rights, Justification, Reasoning (n 37) 2.

" \nFudlng winouniand, wdnitugrungungum vy (G330 16) 295.
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* Martin Luteran, ‘The lost meaning of proportionality’ in Grant Huscroft, Bradley W. Milley and Grégoire
Webber (eds) Proportionality and the Rule of Law : Rights, Justification, Reasoning (New York: Cambridge
University Press, 2014) 36-37.

“ Ibid 37.

“Ibid 30.

“ Ibid 38-41.

* Dudgeon v United Kingdom (1981) 4 EHRR 149 (ECHR)

" Ibid 39.
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