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Abstract

The history of the law on pardons in Thailand is long-standing, from ancient times to
the present. It is primarily governed by the Constitution of the Kingdom of Thailand, B.E. 2560
(2017), specifically in Sections 179 and 175, and the Criminal Procedure Code in Section 261
bis. These serve as the main framework outlining the authority, criteria, and qualifications for
pardons, detailed further in subordinate laws enacted through royal decrees. The objective of
the pardon law is to provide offenders with the opportunity to reintegrate into society through
a justice process administered by the Department of Corrections, the Cabinet, and the Ministry
of Justice as the executive bodies responsible for such considerations. However, while this law
is procedurally correct, from the perspective of legal philosophy, there are considerations
regarding its legitimacy and appropriateness. Analyzing through the legal philosophy of Georg
Friedrich Carl von Savigny of the Historical School, it is emphasized that the legitimacy of law
must relate to the national spirit developed from the nation’s internal history. In contrast,
Jeremy Bentham, the founder of modern utilitarianism, focuses on content and outcomes
rather than formal aspects. He posits that a good law is one that maximizes happiness for the
greatest number of people in society. Bentham uses the principle of utility to measure the
value of actions and laws, believing that laws stem from the will of powerful individuals and
can be amended, altered, or repealed to ensure the greatest benefit and minimize future
suffering for the majority in society. This paper aims to evaluate whether the current practice
of granting pardons in Thailand, particularly in the case of Somkid Pumpuang, aligns with the

legal philosophies of Savigny and Bentham regarding legitimacy and appropriateness.

Keywords : Royal Pardons, Royal Power, Legitimacy, Appropriateness, Legal Philosophy
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Abstract

This article aims to analyze a case study from the Japanese series “Alice in Borderland”
Season 1 by examining the actions of the main character, Arisu, who strives to survive in a
deadly parallel world along with other players through a series of games. Each game is
controlled and regulated by an authority from above, and each player must follow these
rules, including killing each other to survive, which is not considered illegal. Due to societal
pressure, Arisu is compelled to follow the game rules despite internal conflict. Meanwhile,
some other players feel that killing is not wrong, leading to a conflict between the

enforcement of laws or commands and morality.

The authors believe that the legal philosophy issues presented in the series are
particularly suitable as a case study for considering the legality of the commands of supreme
authority in this given situation. They aim to examine whether the rules derived from such
authority are considered laws through the perspectives and legal theories of positivist
philosophers such as John Austin and H.L.AA. Hart and analyze the limitations of these

philosophers’ legal theories.

Keywords : Legal Philosophy, Legal Positivism, Sovereignty, Rule of Recognition
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304 Alice in Borderland® ma 1 WuFessmvesnemjnaunilstonsdy Tuiunilsesigléia
diou q Waniaefu Fufiouresesiauseneulude e uaglany Worauaulduniaedu a1
wrundsdueriquarisluvunuuawhlisosuiu dmefemuladumnaisaushlsnneiod
il luesihtaondsalal udsandug 1 Wiidy uasilosoninaindesimnninuinludies

Infeatunadulidlasegias Wewiudissnatadudosns viulatuesiiithelavaniusingdeaiui

“Guarausugiaunnynd dnlununavssudud” vdinduninildnuivaudy o ludlesdeld

nanefufiauluinuduiy wazfiusngidslimnumdulnsdwiauazniuaIosudliawny
TumiieameiBoududisunuiui WeamsidouwdideadunuliauinuluiFes q nuddves
dasinuiiloseddfiazyilviiTinegson® mnfisuliidunielieuvimudids fiaufazdome vio
selsifidugominiauny udlunsiediulunsiasinutu mnlidviedluvuy defuifdoms

3. UnAAsEingerasinUvyHiudazAsIINNIAANYD

devhnsiTeuiiisunuaudnvesdiinanudanaudsgingrunesig q i 01anan
asulnesuliingumnudnddguesdinanufnujsudouiiunndrsaingiuvesdiinaudn
NOMINYEIINIE Ao MsTITesAAlesiuvesAasTTuLAY #NYNIY Ingdinngviuneg
ssaumAfiuuafninlunisfirsananundungunedusndudosionsufngrneuasfasssu
Arugnuly (Morality Thesis)® waznisluiidaiaasiunsiuiarsaundrdudengvune
(Normativity Thesis)® 1899 ndtinngmunesssuraiuinnguunsiidesegansldtefuues
Aass3n wiedeaussaudninust Aasssy ansludunnguunedie luvuziigiuaiiudnues
ﬁwﬁfﬂﬂﬁgmﬁaw%aﬁwﬂ’ﬂﬂgwmaﬁwul,ﬁaaﬁ?quLﬁua'ﬁmaﬂgwmaﬁﬁugﬂﬁﬁmLLazL‘fJué'mié’sJ
Tnewenemmenysouansliifiufisnnuunnsiisseninanguaneiduey (Law as it is) waznguanedi
A1338Ldu (Law as it ought to be)’ ’iﬂLﬁuaaaﬁaﬁiﬂmﬁauﬁ’uuazmigﬂLwﬂaaﬂmnﬁu nNa1IAo

o

drinnguunetnuliesdiyuuesinguinetuaiusaiisiedlalaeaialaglidndudesdnlesegiv

a

v & = & v A a LY v 1 PN <
ﬂaﬁiilllﬁll@lﬂ PNUU "\]\‘1LUUN@SL‘Villﬂ'ﬁLLEJﬂﬂaﬁNWUWNNaUQﬂUIGIIEJ%@@ﬂ"\]’]ﬂﬂ{]%uqﬂmﬂﬁif\]glﬂu

faftldnanludnediu fefisdung Ao uwithusvg ludinuisuisutuazisuaunnuas
Suflunfenguivemuesdsdineasdenfiunndraiuoenly eg1slsiniu Tngdrumnudnaufn
dduesinudygraindrifnnguunefsuisududruindniuguneanudasiuiu Ao nns
farsannguaneleeilalinnuddgydinngrungagdeteganuiufasssu naee n1sAnegeusu

2huald599, ‘%33%?5@1!14 Alice in Borderland s daluuauusmy’ (Kapook 23 51U271AYU 2565)
<https://creator.kapook.com/view263622.html> duduiilo 5 wweu 2567,

> J5¥at] Sagentla, ‘Alice in borderland #3dinuienFinsealulaniaiiou fivulidniamsiondseslusenilawaudlul 2020
(The Standard Pop, 21 51437A1 2563) <https://thestandard.co/alice-in-borderland-2/> duduiile 20 WOBNIAN 2567.

* Hans Kelsen, Introduction to Problems of Legal Theory (Clarendon Press 1992) 26.

> Ibid.

¢ Bentham, An Introduction to the Principles of Morals and Legislation (Hafner Press 1948) e19dslu a3ty lawaniudd, 75
Usvg (Famindsit 20, drinfiuriaminendosudiuns 2558) 46.
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fenazliihdadeiosdasssudniansananudung e (Separability Thesis)” Faa1315a4Us
wanAndanandeseanlaonluadotuini Insuimnausnidudnuazn1siensamung efnguane
U3qn5 (Pure Theory of Law)® igniauelilasdud taaidu \unsdiiuanainazliurladeses
Aasssudnswinsandunguaneudd Jadungufinnuwmisilunisiinsandenguaneiiagg
° Y 2 a A v ' a Y L. . ad < aa v X
i eveLNaaTeduladunTIMNATUIMIY (Normativity Thesis) tnemgufilidung wfngnasiediu
4 9w a = a £ & by aa o % ! &
delianunsaiasanisanuuigvslasilowrivainguinelalaeiivadeaulagun vl egialsh
Ay Wi mguingvnneusarisfinanvetaatuazlasunissensuagnininewie uiidlivuneainy
Tnguiienanaziludsiivuanuinsesddnanudnugiudenllaedudslnglianudiusig
wriognsls WewheduidnuwirmnuAnnisdunnssainng efnguunausavsminuanlasuniseousy
ndnUSsIngranednduiulites LwImesanaItuAen1sHaIsUINguelagNIINaaN I
Jongmunardniudelnansa (Reductive Thesis) dsdsudazdanaiunumandlaliauddglunis
Rsannguungediuladensdasssuegadinngranesssund witnusveingraneniiniiuda
ANLUINNRINaAARiuIdaTen1edoiaasedng q sudussAusznoun1euenTIwIndey

a 1

Jonguineegiungenasdudmiidnsnanetongmnelaguiy

TnglunsesevinnunsdlinuiFes Alice in Borderland ma 1 Aauggdavinldnduenuuifn
wagnguilunsimuaiowaandungvanevesinuivgngmineandinuizuiouilaaidu
dowinu Lo 999U PoaRY WAZANEAII915E LY. Laa. 1B. 815 WldUsznaunTInTIeinsalfiny
wihzsngirddnufsuienduiidnuivgifuuaudesulanduiasuaneisfusiuauunn
Tngtavnzegnadainusugdinthudeslutislaeamssuil 20 sudsgaateilagiudsivdnmauid
Fsumstannaufimiudndauasdifugeaiovesdsurierusumenadedutiagtuinnnimgu]
yespoaRuLara1inin udidosnosafuuazaninindisuanudanieiirauladadugadon
a0y Ao MIalAnLaziaueA AT IR UM sRsane s dungranelaensuenfiansan
ngvangeenanAasssy dudumsuanseensinusanunisudsgniwuduindsdiinuisuieuuay
fanudiufiunnenandninngunesssued yufeieeiu ooaRy wazmans1158 oY, uea. 1o,
9150 AsntaueuwIAnlasvguinliuisg lasdensiuisnguaneiiunisrasusiudelagse
wazdonguunedidieiu (Facticity Thesis) Usznaun1siasizianulungvuie ™ wazlilduen
seilanvesngviangesnainlanvessingnisal (Toinaa3e) daguivessud waigu wisgdle

yaaaa I

& ! a = = s & o/ v
wonanil anuirauladnusenmilsrenisiensnduludnildineglugaaduniendeain
PoaRuraIENAITTYtung 11Nz Lauansesutenguunslusuguiley (Positivism) lnganin
Ligaususulmguniaunlageeadiuwintu uidaldinatowuifnilandnvetesaiudpe
Ao @ = s 1 a ' < =
NUHMEIMNINYMIE (Command Theory of Law) 18491n813n3aia1saninng nangiduszuui
Usgnaumengualeyssinn daliannudavguiazaiunsaiaulaniunisildsuwlasuesdeny

luvaueosafunasingusfefdeveeiisuanaulugusun1ensiiiesiu q agaesljifniy

" Hans Kelsen (n 4) 26.

& Hans Kelsen, Pure Theory of Law (University of California Press 1967) 1.

? Ibid.

1% John Austin, The Province of Jurisprudence Determined (Cambridge University Press 2009) 176.
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Tnglufdsdaionivesngiu o used1sla wazuesiinisadneioduisnisndnlunisUeduld
nQuang

Fhemepainanmanil Usenoudunmsiianguijveseeafuuazensnsefisgariuldesuneis
ansdungurinevesdsailugugiidugurunmenmaiies Fulnuaenndesnazanunsafisuidssiu
“Feau” vaunulunsdiinwanides Alice in Borderland na 1 dl# Safugaifeulomnniudn
ddnyfeneddaridaiuiunfanguivesinuisyisaosiudindniauiaulauagieg
mMsagivseiulgminieSsganguaneiiunsddnw Gsendouuifnuarnguifiduuimnig
FeafumnusiiirnuuandsluneasBeamuuninssiduiolui

3.1 UNIATIZIRIUNG B UB990%U 2adAU (John Austin)

9% seafu dnimadungranevessinguislédeindudynidndrinufgudenduld
Thewngmneegaasiniaanguressiunaiggising Insesanuuesin ngmneidudsiisseer
seshvesiuesnnanmisduiiusingeyase lisndudesduiudiierdestuiFesnuamssosssy
fassu viendnaussanla mufeeadulsingnlidn “msfsseguesnguaneifuauazUssifiuiu
“T]igmmmgﬂé}jawaUﬁiimaﬂﬂQMm&l” (The existence of law is one thing, its merit or demerit
is another)!! waglunslifenmdefnungmnetiy esafiuliisnmsdnwludadsdddndifesiuitosd
Fnwdhe nanie TumsAnnasdadunguunety soafuldisnsuensuunsendungdesiy
nnvune (Law properly so-called) LLazﬂQ%ﬂlﬂaﬂﬂLﬁuﬂgwm*ﬂ (Law not properly so-called)*? GR
Usznsiizihanfinnsanlunsdidnwil fo ngdadungmune (Law properly so-called) Tudnwuedi
Huddavesing13ing Tnsaziuléingad dyvemauifainanilaonadesiunsdanui fe
LIANNISWENAASIIUAUNY VN8 8DNIINTUBE1ITALIY é’aamawaﬁ AZHIRTIIAIUI Mg ves
903U BaRY WzaLTazthiassisiiunsdinuiiomdnouin “agluns” Wungvane
skl

) faglinsAUsEnaunanAe 1. A1dIAD

POAAUNBIIINYNUILSULIATY (Positive Law
Unyv1 (Command) #3AnuUsIauvesds (Wish) 2. $515Une (Sovereign) 3. nMsiinadsduvialy
(General Application and Continuity) 4. n15UfU%AM (Observance) 5. @an mUIAUNIoN1589INY

(Sanction)

dednreidomunidinainazasyaiFes Alice in Borderland 1A 1 HIUVENNSUAZILLAAA
nquivoneviu eeaiu nuirdeiridudedesisdomaranusolingud “nguanefesded
Sormesingsting” vesesafiueiuisldfelul

v
U a

1 a5ty Tarwauniiuyl, 99Ysg/7 (RunASIN 22, EUnRununiIng1dusuAILAg 2566) 33.

2 John Austin (n 10) 157.

" Ibid 118.

" Wilfrid E. Rumble, ‘Legal Positivism of John Austin and the Realist Movement in American Jurisprudence’ (1981) 66

Cornell Law Review 986.
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Tudszmsusn mwgmaqmqﬂgwma (Command Theory of Law)' imaﬁmammgmmaﬂamm
Adnyvesiggalng LLa‘”NM@@ﬂﬂﬂﬁﬂﬂﬂﬂ“ﬁ@%ﬂﬂig%’]ﬁ‘ﬂG]EJ Faduymravionguyaratisléiun
qaqaﬂummuu N warUszrudouesndeilidmesiuiieifier viefonduifelneaiame
Imswig%ﬂﬁﬂmauuiuimmﬂaamsﬂmammmaaamwmmgﬁmdm 1 BediBsudioutuiedos audiu
ImsiiRuueusaswisiimstssu i naudeaduny suidduwiasnufifinin nnasising 7l
UTRmiy muitrugveseesfuamsouedldingnimiinaniedu “Fdydym” egrmil
Wunsagvisunmludansldsnnauvuingsdulidaulunuui iianuaudsyasd videruussow
(Wish)!” we s Inemsuaneendarssvasdarsernaussaun (Expression of the Wish) vasdseonin
siuidaiu q Tegfisnatldamumiiondn Gmne) Tunstdulidulunmumulsseunues

Baluniniu msuanseendsmnudsrasdvionmuunsountumneanuitlusafdaions
Uszmeldazdeanansooniemnuiszasdvosioenmdsegisiaiau Ssndnilunisiauinavesginuing
Afimstmualiiezlifauaunuegdls Inedaunuaguseniangnin igiaunsiuniumineves
Insfwiignanslivszdrgasine q Famesldindunisuansiennuussauvesdaunuingiaunnay
wheddngninifignimualivhilunsawnuieliidinsondely

Mniladonsdfivindaunuiiisuiadouiuigsiedmnedaunuduiufosnunduiion
fifisutlunseenddauasngunasininlunmsliisluuuaunsmy Saunsotiduimesendin
vosidunnauiioglufnuauild Tnedaminudismnamuauynaulufnuauwinnuiagnasniaan
Usgnaufunsigiduianuatiulaifiansifoninsdunieliidunuaudsyasddiusveanuld
fedu faudeildifsudufoinunglunuwidanaiiouataidielfmniuifinseauaregsioly
winfuidunuieiduipgstndudmuviruzvesesaiu Inadudliiuianguazdds wazidudi
annsoddlszrmudnivaimandoild nefisngBindviodamnudulifeadoddlas

v
& a

Tudes¥pgsiindiivseifuiniiggstndduassedldegaelisuaduriodosianio
nguanedulaasuagsdeddifinisuvnensiunadndie'® Famneanuitlderafingunuaile q ded
sruzilunguuienidinsusvesing sdadle LLﬂdmgwmaﬁ?u%Lﬁuﬂg%maﬁﬁmﬁaaﬂLLaz
Uszmeldlaesggnsindesdneuninfniy fudethunususululaniaioussunadfmfiuin
npmnevesUszmaddululanveseuusieiiinmstydfvanvusngdudungrneduiannse
wadlgindusunnguinedfiniseenuazlszndlilasesdingsindesdnounin uazdeuiloin

P
v

sl A = 1 I3 I3 X =~ =~ o Ay v v
Lﬁﬂﬂqimﬂl’m@\ﬂ@lﬂﬁnag i ﬂﬂa']EJLUUIaﬂIULﬂQJUGUULLagﬂJQﬂNLﬂﬂisﬁflu@qu’]"ﬂwaLaunﬂﬁu%%@@ﬂi%ﬂqﬁ
<

wsneilawazUfiRnuiadunn Alseulandaunuduesdsygsdndesdlnl ndinsussneld

nlmivusaznguuidan miaduiiligiauynaussseau Jufnu Fasviuinglunudanaalale
1 YY o w a at & [ a i3 ¢ 1

agneldvednianguingle 9 veanguinegululanunidaldunisusemelilaeiggsindesdnau

B John Austin, ‘Selections from The Province of Jurisprudence Determined (1832  (2012)
<https://ocw.mit.edu/courses/24-235j-philosophy-of-law-spring-
2012/ca%6ec9dab693c2df2bcd6d9eal5f09b MIT24 235)S12 Session2.pdf> accessed 14 April 2024.

1 937y Tawautiuv (W@aes90 11) 48.

' John Austin (n 10) 24.

8 935y Tawauiuv (\@9e330 11) 53.
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wiae sty Adadunstuduinmdmsenguesdnuinuiaenndesiuanudungrunaniuvinue
VRNGRGED!

il eeaRulalimud Ay iuEes “mamsndeilsadilaeaingus” (Habitual Obedience)™

dnmae Iﬂﬂ@@ﬁ@um@mﬂﬁaﬂﬂ’ﬁﬂﬂﬂi ﬂ%ﬁﬂ?Wﬂ@ﬂﬂWﬁQL‘Uu{j%ﬁlﬁlﬁqﬂwLLa LUuUiﬁVIﬂﬁWUI‘U
ﬂ’ﬁﬂ’]i\‘i@ﬂsﬂaﬂﬂ{]‘ifiuﬂﬂ LLG]GUE]ﬁ\‘iLﬂ@%ﬁ?ﬂﬂﬂ@@@ﬁ@]umumENaﬂ‘lﬂﬁuuﬂ’]EJ‘lJE]ﬂ"UE]\‘Iﬂ’]ﬁ\Wﬁ’EJﬂ{]MM’]EJuu

o

namFe iuRnsaniiussavsnmaesidaiiy 4 Tilfaudnanneeuuifinumielivini Taglil
Aila maﬂwm“mﬂwﬂaaﬂgwmaszmﬂﬂaﬁaﬁiimmam’]mauaiimaﬂmaamaﬂgﬁmauuLaa oy
liauladfauivend fiRnududilavhniuainlastodoll Ssungiidaunuimuafagifiudi
Jungriiemdsifanmisduiiieussdsiennumevesdiau ilvfiaunnaulsidniaden dld
dufiosns Tnsanidedesidunnauazdfsiiadoutuidgdaisiinssoznatongld duduny
udruzarldtenandinluldnfindy witldvomduny natluidwesiduauiufenunanos o
wazinefigafaslaudddifideTindoamwes wirfuianmiadurengi (mnume) Hligaudaulg
1ummﬁ?umwmé’aL.Lazaamﬁwmmaﬂammmg’{amﬂuimsmit,éul,ﬂulﬂﬁaa 5 wiiviane ¢ AulillAeniaulay
Snslatiunfiony daiy Weddlunudududdsidaudulvgjsonfoinmuuds fleldinmdadud
UsgAnsnnudanuvirugveseaiumgadsiuldsunsiasndeiidasainaue Tngliswos
firnsaneeifaulunniudilafiasu foimuvieriusefumdsiuviol

92l & & = = o v 1 = =
ﬂLﬂUMUQIULQE]UIGUﬁWﬂQGUBQﬂ{]ﬂ/iiJ’]EJEJEJN‘VmQ NI

Tulleisesaziuinmdswesiaunuiulian mdsduiieuss (nsadlnylaenisa) Jaenaneniiey

ANULUIAAVDIDDARU “B@NINUIAU

AuanMUIAUNIIeIIUnIaUnALe Imamamﬁmiﬁ;:héuﬂuimﬁhivﬁmmmmé”gfwgmhﬁ?maﬁau
Hulnwuszmamengraneaign egraiiluainvilsvesazasyaiifineauvimulallmuayliaunse
wunusielUladnuad widddeeuiauny ilvna i munenguazgnuauawesdwinasfisey
wasdeiniu wirfuimeeudiuldsuunadnlugiuuuresarume esnliseurhmunguos
A Ssagulidn arwmeiiaduanmdaduiivilidiaunumneuianihiifasdondunalivus
ilaroogievesmueuiielvinueseaiuainarunelils

wenanil eearuNesIweinslsiuldmdwTangrunetuiuaunnauiumin ilinadady
Ml llydsduldivauanznduvseynnalayananiiaviidy wWisulanumdaindaununlld
fuynauluAuwauLsuzLisiinagdeviny ldladinsldnganizdiaungulangumil

Mnildfangsideiianisanizes Alice in Borderland aumgufinguaneiuiaisedaeiiu
aaaaummﬁaasﬂiéffj'mgslw,ﬂmﬁ?uﬁaLﬂuﬂgumaiuuuuaqsuaqaaaauué’a dlesangauinandugd
awuwaaqamiuiaﬂLamauaﬁaanLﬂiauimﬂuLﬂusgmﬁ{]mamamml,mumwu waggiauynaufidodls
wazUf R dsvestiauinulasainane uenanil AdswesdaunuAdsilanmisduiivinlagiau

¥ John Austin (n 10) 166.

2 9%y Tawantius (Feessa 11) 49.
2 John Austin (n 10) 22.

2 9%y Tawantusl (Weessa 11) 48.
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nAwiantnagieJuiniu® lnsanmdsduluniinfeninunie Snvsidvesnunuuudiing

<

Gadumludneaeg meweil nguesdaunuiuidelaindungmneudnunguiveesdin

3.2 UnAsziiIungulveaasiise lalaiua anaala 81350 (Herbert Lionel
Adolphus Hart %38 H.L.A. Hart)

iwosiisn lalowa eneaila 150 Dutdhusguazdnnguuneyisingulugiaisanissy
7l 20 AlFUszmanuinduindedinenudauigiuion wadilduansauiuiisseoniuaindnaa
auduludrinaudaifeadu nanafe wisnimaznaniennuunndisseninnguansuayAasssu
wufgfutinAeviuduludiinanudauiswden uisrfndldfasanindedesufasssnduded
wdesgnuensananngrneagiwds lnsesneeuuingmneuarfasssuiudanuisuios
Fouloafuuazlsianansausnesnainfusgwanysalld Wosnngmneiidermuansiasssudy
F1use? uanand AaudiheninagldudndnannudnnnesaiudadutnAnlugarountia
ogslsfin WoRasanisssznaniamssuiidstudenilianmdeuduunnssiulufe Hu
walinossdsauvostnAnisansyinugoudirnuuandafuaanmdseuiiusuuuadly Tae
?Jﬁi/lllaﬂ’j’]LLu’Jamiumiﬂﬁ]’]’im’lﬂTmLﬁUﬂQMMWB%@Q@@ﬁ@U&ULLﬂULﬁul‘l.l ilesnuunAnveteoaiu
Nl sUndidugisrunngeanlunisesnngidauas madmuaunastnyoondsfuun Jaan
yungludsaunils o laghifsrunalaannsoteduigsstadls sutelifinsaundaimezaislu
vosfognelingtiuinisimungdduvardulumnegniugfesiunanioli? luvusiiensy
il defslladunsuendeazyiousinunnuiinatefuvesnguuneiissesufen mnusdeiads
sauzneluresnuludsenUsznaude Mnuudedinaniafiuldihgmdenleuufnvesenniig
auapnadosiunsdifine fadu augddnhiafuimauiveseinmnsauiiasinnfin e
suunsdifnwiitefiansananudungrineveangluina

pukAnueseim ludinugadaiuiifaudsogauiiudunduifandndmldunmie
sasiudugumurueldlng defimsoonnglunisegimiuludseundieiludinuduseniung
fanann npfigneeusutiugonanusalieduiuauludenls uaznisinflungildeeusuiufuudy
fuislsiduiivonsuresaludsay dadu srimiadenngdiliseiuludsauiiingugund Fadungd
gniuindeuluguuuuresusanafumedann® egndlsiniy erimldddafsdnvasdsauiifinsimu
auLflua.nwwé’aﬂuﬁﬁmm%’wffaummﬁumimﬁmﬁuamwé’mﬂuﬂwﬁu Tmsfingddmilegn
ustusazlitafuiumeludsaulngordousnadumadinuesafeduliifomeflasldasuly
ynauludsesd foamulvluumaienduls esnnlussuudsauifaud wininnofoegsuiu
donfianuuanissyamesvesauludieunaziAaussingiuvestaanvuilifemsetudenalying
Anszuungranedianududeutunalude SussuunguunsuiinuuuauAnYesn S TuLY
nmangoanfuaestu fo nugund (Primary Rule) wagnguisgd (Secondary Rule)””

2 John Austin (n 10) 29.

% HLA Hart, The Concept of Law (Oxford University Press 2012) 202.
# Ibid 51.

% qsiaml s, UsrSmansaausadsusre Ruvieded 2, d
7" 9%y Tawantius (Weessa 11) 82.

o

niuNEuNgMIng 2564) 474.
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nyUgundl (Primary Rule) ﬁamgﬁwﬁaé’mﬂmwuLLmu%qazﬁWﬁumgﬂLLUULLazLmeﬂums
UsgngiufiRvesnuludseu namde iungduneliifnussringrurusewn@fimnladiunisseusu
Jeazilanmiideldsuldtudungrne dunguiogd (Secondary Rule) Aengfifisfisdusnan
msflegvesngugund udsfazAntuludsesiifanududoulasyimiiidungifetunslddeiung
Ugupitudnedmils Fenldindunguesng suluundniisniniauetufeithszasdasuddomi
Aedulunszuaumsnengmne Tnenguisgfivesenivanmnsouisesniidumunggos i nouvis
n158ou5U (Rule of Recognition) NuvsNSIUABULUAY (Rule of Change) uaxNOUMINNIANFUAT
(Rule of Adjudication) Tngngeasiaanungiananniiutladefiviliszuungranedauauysainia
LWIAAYRIENSN

L‘ﬁlmﬁ]’]ﬂﬂﬂiﬂ%ui%ﬂ{]ﬁgﬂﬂaﬂﬂigmiﬁﬂﬁu%&ﬁﬂﬁlﬁ@ﬂ’ﬂuLﬁuigUUﬂQMM’lﬁl%ﬂuﬁlﬂﬂm Fathu
IumswmmﬁmmLﬂuﬂgmmamaaﬂgmawm d mmmmmaqmsmqmLﬂumaawmsmﬂgmam
Ussnnaaugiuly mmswmsmﬂgmam‘divmmmmﬂulﬂuuﬂa MsNAsaNgUsuniUsenauns
WammﬂuummmﬂgmmmLmqmiimaq (Rule of Recognition) wasnyyAienil faenguisnisiuses
fudungiierinairatunmeldunindesngmiogd vio nsiingueangdndunils L‘Uuﬂgwmﬂmﬂ
mﬂiuaafﬂumsmLﬂsamaLW@LLf’ﬂsuﬂmmLiamamlmLLuuaumaaﬂgmma Tnenguisnissexiuiiey
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Abstract

This study examines the historical development and enforcement framework of
Japanese Competition Law, with a specific focus on the evolution of competition law
principles and the handling of hardcore cartels. Beginning with the period following the Meiji
Restoration up to the aftermath of World War I, the transition of Japan’s economic landscape
is explored, particularly highlighting the shift from government-controlled industries to a
competitive market environment catalyzed by the enactment of the Antimonopoly Act (AMA)
in 1974. Influenced by United States antitrust laws, the AMA imposed stringent controls on
mergers, prohibited unreasonable economic power disparities, and established the Japan Fair

Trade Commission (JFTC) as the primary enforcement body.

An in-depth analysis is provided on the enforcement of hardcore cartels under the
AMA, specifically focusing on their criminalization and procedural aspects. The study delves
into the limited prosecution of hardcore cartels and the utilization pattern of criminal
enforcement strategies. Furthermore, it examines the implications of criminal sanctions,
emphasizing the stigma and dishonor associated with individuals involved in anticompetitive
activities. Additionally, the study explores and the broad scope of criminal punishment in

addressing collaborative efforts.

Through this examination, the study underscores the AMA’s enforcement in fostering
a competitive economic landscape while combatting anticompetitive behavior through

rigorous enforcement measures.

Keywords : Japanese Competition Law, Hardcore Cartels, Criminal Sanction

A. History and Enforcement Structure of The Japanese Competition Law

1. Concept and History of Competition Law and Hardcore Cartel

The concepts of “free enterprise” and “free competition” emerged relatively recently
in the Japanese business community. Following the Meiji Restoration of 1868, Japan’s primary
goals were to learn from and match Western industrial prowess. To achieve this, the
government implemented a vigorous industrial development program, exemplified by the
creation of nationalized steel mills that later transitioned into the private sector as the Japan

Steel Corporation.

During this period, the government enacted laws allowing the formation of cartels and
trade associations, granting it substantial control over various industries to execute economic
policies. Alongside stringent economic regulations, the pre-war economic landscape was
characterized by “zaibatsu,” large industrial conglomerates. These zaibatsu, such as Mitsui,

Mitsubishi, and Sumitomo, encompassed enterprises spanning banking, coal, steel, heavy
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industry, trading, securities, and other sectors. These conglomerates were typically organized

under a holding company’s control.

For instance, in the Mitsui zaibatsu, the Mitsui Company’s head office held a controlling
interest in entities like Mitsui Trading Company and Mitsui Bank. By 1942, there were 17
zaibatsu combined significantly influencing various sectors of Japanese industry. Given the
dominance of zaibatsu and the government’s tight economic regulation, establishing
conditions conducive to “free enterprise” or “free competition” was extremely challenging.
Consequently, the eighty years from the Meiji Restoration to the conclusion of the Pacific War

can be characterized as an era of government control.!

Following World War II, Japan and its industries were nearly destroyed, necessitating a
comprehensive rebuilding of its industrial environment. The Allied Occupation Forces,
commanded by the United States, gained control of Japan with the goal of rebuilding its
economy on the principles of economic democracy through the implementation of an

“economic democratization policy.”

This policy comprised three major components: (1) agricultural land reform, (2) labor
legislation, and (3) the decentralization program, along with the enactment of the
Antimonopoly Law. Agricultural land reform sought to eliminate absentee landownership,
establishing a system where farmers owned and cultivated their own land. Labor legislation
involved the introduction of significant laws such as the Labor Standards Law, the Labor Union
Law, and the Labor Adjustment Law, which were pivotal innovations in Japan, albeit unrelated

to antimonopoly measures.

The third crucial aspect of the Economic Democratization Policy was the dismantling
of zaibatsu and the implementation of the Antimonopoly Law. As mentioned earlier, zaibatsu
held immense power over the Japanese economy until the end of World War II. The
Occupation Forces decided to disband the zaibatsu and recommended their dissolution
through memoranda to the Japanese government. In response, Japan enacted the Law to
Eliminate Excessive Concentration of Economic Power and issued decrees, leading to the
division of many large zaibatsu companies into separate entities. For instance, Mitsubishi Heavy
Industries, Ltd., was split into three entities, and the Japanese Steel Corporation was divided

into two.

Moreover, the Japanese government moved to eliminate holding companies that
served as the headquarters of many zaibatsu. This decentralization effort successfully
reshaped the Japanese economy. In tandem with this, a fundamental law was deemed
necessary to lay the groundwork for free competition among enterprises. Consequently, the

Antimonopoly Act (AMA) was enacted in 1974, earning the moniker “the economic

! Mitsuo Matsushita, Introduction to Japanese Antimonopoly Law (Yuhikaku Publishing Co., Ltd. 1990) 1.



N3asayIvimd U0 4 adun 3 @ fueneu 2024

constitution” of Japan. This legislative framework marked a significant step towards

establishing a competitive and open economic environment in post-war Japan.?

1. The Antimonopoly Act

The original Antimonopoly Act (AMA), designed after United States antitrust laws,
possessed distinct features that set it apart from current legislation. This initial iteration of the

AMA was robust in several respects:

1. Stringent Control Over Mergers and Acquisitions: The AMA imposed rigorous
control over mergers and acquisitions, aiming to prevent the concentration of

economic power and maintain a competitive business environment.

2. Prohibition of Unreasonable Differences in Economic Power: It prohibited
unreasonable differences in terms of economic power among enterprises, aiming

to foster fair competition and prevent the dominance of any particular entity.

3. Limited Exemptions: The legislation severely limited exemptions, signaling a

commitment to broad and consistent enforcement of antimonopoly measures.

Additionally, the AMA established the Japan Fair Trade Commission (JFTC) as the
enforcement agency for the statute. Initially, under the influence of the Allied Occupation
Forces, the AMA was rigorously enforced in the years immediately following its enactment.

However, starting around 1950, enforcement saw a sudden relaxation.’

This shift in enforcement was influenced by broader geopolitical considerations. The
Truman Doctrine and the onset of the Korean War led to a change in U.S. policy toward Japan.
The focus shifted from discouraging Japan’s resurgence as a major economic power to actively
supporting its reconstruction into a heavily industrialized country. This transformation aimed
to position Japan as a strategic ally against the spread of Communism. Given the challenging
post-war circumstances and the need for rapid rehabilitation, enforcing a strong competition

policy, as embodied in the original AMA, was considered unrealistic.

As a result, the AMA remained largely dormant until around 1960, marking a period of
reduced emphasis on antimonopoly enforcement as Japan focused on its economic recovery

and industrialization.

In Japan, cartels are prohibited under the second half of Article 3 of Law No. 54 of the
AMA, characterized as an “unreasonable restraint of trade.” While the AMA lacks specific

provisions regarding extraterritorial applicability, it is widely construed to be relevant to

2 bid 2.
% Ibid 3.
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international cartels. Both the JFTC and the prevailing view in Japan affirm that the AMA is

applicable to conduct beyond Japan’s borders.*

The AMA has undergone multiple amendments for various reasons, notably concerning
provisions related to cartels. The 1953 Amendment is recognized as an adjustment aimed at
easing regulatory constraints. Specifically regarding cartels, exemptions were introduced for
depression cartels and rationalization cartels under specified conditions, signifying a relaxation

of the AMA’s application to these categories of cartels.

The 1973 Oil Crisis marked a pivotal shift in AMA enforcement. The discovery of hidden
cartels in the petroleum industry, engaged in price-fixing, triggered public outrage over private
industry’s price manipulations. In response, JFTC formed a task force to explore AMA
amendments, aiming to enhance its effectiveness against economic concentration.
Subsequent government intervention led to the 1977 AMA amendment, a landmark
development as the first instance of amending the AMA to bolster its legislative strength in

addressing anti-competitive practices.’

Regarding the 1977 AMA, the government introduced the administrative surcharge
system. This timeline is noteworthy because, unlike many other competition regimes, Japan
did not initially adopt criminal sanctions for supplementary deterrent value. Instead, the
country initially relied on criminal fines as a deterrent measure. While mechanisms for private
redress existed, they were infrequently utilized due to the considerable time and cost
involved in pursuing damages. Initially, the surcharge system was primarily aimed at the

disgorgement of illicit gains.

As previously mentioned, the original AMA classified cartels as “per se illegal.” The
1953 amendment introduced a conditional prohibition, making cartels illegal only if they
substantially restrained competition “contrary to the public interest.” Notably, depression
cartels and rationalization cartels were permitted under certain conditions. Despite these

modifications, cartels continue to be a primary focus of prohibition under the statute.

According to the AMA, a cartel is defined as an agreement or understanding among
competitors aimed at eliminating or restricting competition among themselves. Examples of
cartel activities include price-fixing, production limitation, and market/customer allocation.
Any such activity that significantly restrains competition and runs contrary to the public interest
is deemed illegal under the AMA.°

% Hideto Ishida and Etsuko Hara, ‘Japan: Cartels’ ( Global Competition Review, 20 February 2015)
<https://globalcompetitionreview.com/review/the-asia-pacific-antitrust-review/the-asia-pacific-antitrust-review-
2015/article/japan-cartels> accessed 18 April 2024.

* Mitsuo Matsushita (n 1) 1.

¢ Masako Wakui and Jonathan Galloway, ‘The Japanese Cartel Fining System: The 2019 Amendments and Its Real Issue’
(SSRN, 27 September 2020) <https://ssrn.com/abstract=3672871> accessed 20 April 2024.
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In 1991, the turnover amount rose to 6%, and by 2005, it further increased to 10%."
The introduction of the leniency system accompanied the reform of the surcharge system in
2005 through an amendment to the AMA. This amendment not only raised the surcharge
calculation rate but also led to a rapid increase in the number of leniency applications.
However, it is noteworthy that the current trend indicates a slight decline in the number of

leniency applications.?

Recently, the AMA was successfully passed by the Diet on March 19, 2019, and it came
into effect on December 25, 2020. The amendment primarily focuses on reforming the
leniency system and enhancing the surcharge system. As per the AMA, the surcharge amount,
which functions as an administrative fine, is determined by multiplying the relevant turnover
by a fixed percentage, typically ten percent for cartel cases. Prior to the 2019 AMA
Amendments taking effect, the surcharge calculation was applicable to up to three years of

relevant turnover. However, with the amendment, this period is extended to up to ten years.

The Amendments also introduce changes such as the expansion of turnover subject
to surcharge calculation, considerations for related business, granting the JFTC authority to
estimate turnover, and adjustments to the percentage used in surcharge calculation. Notably,
lower percentages previously applicable to retailers and wholesalers will be eliminated under

the revised regulations.’

2. Organization of the Japan Fair Trade Commission

The Japan Fair Trade Commission (JFTC) is the enforcement agency established by the
AMA. Although formally part of the Prime Minister’s Office, it functions as an independent
administrative commission. The JFTC comprises a Chairman and four commissioners, all
appointed by the Prime Minister with the approval of both the House of Representatives and
the House of Councilors.

“Article 28 The chairman and commissioners of the Fair Trade Commission exercise

their authority independently. ”*°

" Masako Wakui and Jonathan Galloway, The Japanese Cartel Fining System: The 2019 Amendments and Its Real Issue’
(2020) Asian Competition Law Review 8.

8 Hideto Ishida and Etsuko Hara, ‘Japan: Cartels’ ( Global Competition Review, 20 February 2015)
<https://globalcompetitionreview.com/review/the-asia-pacific-antitrust-review/the-asia-pacific-antitrust-review-
2015/article/japan-cartels> accessed 18 April 2024.

? Masako Wakui and Jonathan Galloway, ‘The Japanese Cartel Fining System: The 2019 Amendments and Its Real Issue’
(SSRN, 27 September 2020) <https://ssrn.com/abstract=3672871> accessed 11 March 2024.

" The Antimonopoly Act, ‘Article 28 (1947 ( The Japan Fair Trade  Commission)
<https://www jftc.go.jp/en/legislation_gls/amended ama09/index.html> accessed 5 March 2024.
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Article 28 of the AMA emphasizes the functional independence of the Chairman and
commissioners, stipulating that directives from higher administrative levels cannot be issued

to the JFTC, except in cases of judicial review.'!
The powers wielded by the JFTC are categorized into three main types:
(1) Administrative

The administrative powers of the JFTC encompass activities such as approving or
licensing specific agreements for exemption from the AMA application, conducting
consultations with and making requests to other government agencies, and engaging in
economic research. Noteworthy instances of licensing power include approving depression
cartels and rationalization cartels under Articles 24-3 and 24-4 of the AMA.

Various sections of the AMA outline reporting requirements, such as Article 8(2)
mandating trade associations to report their establishment, Article 6(2) necessitating
enterprises to report designated international agreements, and Article 15(2) requiring pre-
notification for mergers. The JFTC is responsible for reviewing submitted reports and taking
necessary measures as per the AMA.

Other statutes that exempt certain activities from AMA application often involve
consultation, notification, or consent by the JFTC. For example, the Export/Import Transactions
Law, which exempts export and import cartels from the AMA, stipulates that the Ministry of
International Trade and Industry (MITI) must consult with the JFTC when approving such
cartels. In these cases, the JFTC provides its perspective and endeavors to integrate
competition policy considerations into enforcement agency decisions. There are provisions
where the JFTC may inform the enforcement agency that the prerequisites for approving a
particular cartel under a specific statute have ceased to exist, prompting a request for the
revocation of the approval. Article 34(9) of the Export/Import Transactions Law exemplifies

such a provision.

To complement AMA enforcement, the JFTC has issued numerous guidelines on
various matters. Based on these guidelines, the commission establishes informal regulations

through administrative guidance, forming a crucial aspect of the JFTC's administrative powers.
(2) Quasi-Legislative

The National Diet holds legislative authority; however, certain provisions within the
AMA grant the JFTC expansive rule-making powers, resembling legislative authority. This

authority is colloquially termed the JFTC’s “quasi-legislative power.”

Key provisions related to this power include Article 2(9), conferring authority upon the

JFTC to designate unfair business practices. According to this provision, an unfair business

" Mitsuo Matsushita (n 1) 79.
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practice is not inherently prohibited by law unless the JFTC issues a specific designation to
that effect. Similarly, Article 24-2 empowers the JFTC to designate goods for which resale price
maintenance is exempted from AMA application. Under this provision, the JFTC designates
specific consumer goods as exempted items. While resale price maintenance is generally
considered unlawful, this designation serves to exempt certain activities from the statutory

application.

In both instances, the AMA does not outright prohibit an activity unless the JFTC
designates specific conduct as contrary to the statute. Therefore, actions taken by the JFTC
effectively create a legal prohibition, illustrating the quasi-legislative nature of its rule-making

powers.
(3) Quasi-Judicial

The JFTC also initiates an investigation, conducts an administrative hearing, and
subsequently issues a decision that forms the basis for a cease-and-desist order. This outlines

the fundamental procedure employed by the JFTC in handling cases.

The JFTC’s authority in this process is characterized as “quasi-judicial” since it
essentially involves an adversarial process with an investigating attorney and the respondent.
The proceedings are presided over by a hearing examiner, resembling a court proceeding in
this regard. The quasi-judicial power grants the JFTC the ability to conduct hearings, render

decisions, and issue cease-and-desist orders as part of its enforcement measures.'?

1. Investigation

In the event of sufficient evidence warranting an investigation, the JFTC commences
the procedure. The AMA outlines three circumstances that may trigger an investigation: (1)
the submission of a report by an individual aware of a violation, (2) notification from the
Prosecutor General to the JFTC, and (3) notification from the Director General of the Small
Business Agency. Additionally, the JFTC may initiate its inquiry. Article 45 of the AMA allows
any person aware of an AML infringement to report it to the JFTC with supporting evidence,
prompting an investigation. However, it’s important to note that the JFTC is not obliged
to pursue legal action based on such reports; thus, Article 45 does not grant private parties
the right to file lawsuits but serves as a means to provide information to the JFTC. Article
74 mandates the Prosecutor General to inform the JFTC of AMA violations discovered
during a criminal investigation, though this provision is infrequently utilized in practice.
Furthermore, Article 3 of the Law to Establish the Small Business Agency grants the Director
General of the Agency the authority to notify the JFTC of AMA violations within his

2 |bid 79-81.
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awareness. Apart from these channels, the JFTC may become aware of violations through

routine surveillance conducted by the commission.*?

2. Hearing

The initiation of an administrative hearing involves serving the respondent with a copy
of the complaint. The appointed investigating attorney from the JFTC presents evidence
and legal arguments, while the respondent, typically represented by a lawyer, presents its
case concerning facts and the application of the law. Although the Commission typically
oversees the hearing, it may appoint a hearing examiner from the officials of the Secretariat
to preside over a case. In most instances, a hearing examiner conducts the proceedings.
Upon the conclusion of the hearing (excluding cases presided over by the Commission),
the hearing examiner formulates a draft decision and shares it with the respondent. This
draft, along with the case records and any objections from the respondent, is submitted
to the Commission. The Commission reviews the material and determines whether the
alleged conduct constitutes a violation of the AMA. If a violation is established, the JFTC
issues a decision mandating the respondent to cease and desist from the specified

conduct.

3. Consent Decision

Once a hearing has begun, the party under investigation has the option to acknowledge
the facts and legal interpretations outlined in the complaint. They can then suggest
corrective actions to address the identified illegality. Upon evaluating the proposed
measures, if deemed acceptable, the JFTC has the authority to conclude the hearing and

issue a decision that includes the agreed-upon proposal

B. Enforcement Criminalization of Hardcore cartel in the Japanese Context

1. Criminal Procedure

Article 89 outlines criminal penalties for offenses such as private monopolization,
hardcore cartel, and trade association actions that substantially limit competition. Additionally,
Article 90 establishes criminal penalties for illegal international contracts, trade association
constraints on membership numbers and activities, and non-compliance with final and binding
decisions of the JFTC. Various other provisions prescribe criminal penalties for illicit stock-
holding activities, related violations, and failures to comply with filing requirements. However,
it’s important to note that no criminal penalties are stipulated for unfair business practices.
This absence is justified by the perception that unfair business practices are not regarded as

gravely serious as offenses involving private monopolization or hardcore cartels.

B |bid 81.



NyaslAUIima U9 4 adud 3 : fugneu 2024

Article 96 specifies that for a criminal indictment to be initiated by the public
prosecutor, the Fair Trade Commission (FTC) must first file an accusation against an infringer
with the Public Prosecutor. Investigators of the JFTC authorized by the AMA carry out the
searches. If other crimes are involved, however, the police agency and/or public prosecutors
may conduct their own investigation in accordance with the Criminal Procedure Law at the

same time.!*

2. The Limited Prosecution of Hard-Core Cartels

In the context of the AMA of Japan, criminal punishment primarily targets hard-core
cartels, potentially involving private monopolization and communication among specific firms.
Based on past experiences, only a limited number of hard-core cartels have been prosecuted

as criminal cases.

In recent criminal cases, the court has specifically highligshted two factors in its
judgments. Firstly, there is an emphasis on a perceived insufficient level of compliance spirit,
suggesting that companies involved in these cases did not demonstrate a strong commitment
to adhering to antimonopoly regulations. Secondly, the court has pointed to the active
involvement of individuals in employing various strategies and tactics as contributing factors
leading to the imposition of criminal punishment. These factors indicate that the court
considers intentional and strategic actions by individuals, coupled with a lack of a robust
compliance culture, as significant elements in determining criminal liability in antimonopoly

cases.ls

In summary, the number of cases that ¢o to court in Japan, specifically regarding
hardcore cartels potentially involving private monopolization and communication among
certain firms, is relatively low. The focus on hardcore cartels in criminal cases is acknowledged,
and the statement suggests that such cases are limited in number. Additionally, the criteria
for criminal punishment in recent cases appear stringent, with an emphasis on compliance

levels and active strategies employed by individuals.
Several examples of cases are as follows:

1.) The two companion rulings in the Petroleum Cartel case, issued on September 26,
1980, represent the most significant scrutiny of administrative practices in postwar
Japan. In one judgment, the Tokyo High Court investigated the regulation of production
volumes by a trade association, involving officials from the Ministry of International

Trade and Industry (MITI). While the Petroleum Association and its officers were

" Mitsuo M. and Eriko W., “Japan’ in Maher M. Dabbah and Barry E. Haw. (eds.) Anti-Cartel Enforcement Worldwide:
Antitrust and Competition Law (Cambridge University Press 2019) 681.
1> Takayuki Suzuki, ‘The Function of Criminal Punishment under the Antimonopoly Act of Japan’ (2011) 2(1) New Journal

of European Criminal Law 45-58.
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acquitted, the case gained importance due to the court’s determination that certain
administrative practices by MITI officials were illegal. In the second ruling, the court
found twelve companies and fourteen individuals involved in the wholesale of
petroleum products suilty of price-fixing on five occasions in 1973, breaching article 8
(1)(1) of the AMA. Unlike the first case, where MITI officials played a significant role,
here the defendants were found to have fixed prices independently. This had
significant implications for Japan, particularly in terms of antitrust enforcement and
regulatory practices. This ruling marks the first instance in which a Japanese court
deemed a price-fixing cartel unlawful, subjecting its participants to criminal penalties.
The prosecution and conviction of the companies and individuals involved in price-
fixing sent a clear signal to other businesses in Japan that engaging in cartel behavior
would have serious consequences. (Oil Cartel Criminal Case, The Tokyo District Court
Decisions of Sep. 26, 1980) *¢

2.) In the waterworks meter manufacturing industry, where the JFTC twice exposed bid-
rigging, the manufacturers were convicted of bid-rigging in 1997. In the case of the third
bid-rigging in 2002, the responsibility of the companies and the individuals was very
heavy, because they had repeated similar anticompetitive conduct more deviously in
spite of awareness of the previous crime. The JFTC investigated a bid-rigging case
concerning water meters purchased by the Tokyo Metropolitan Government, and in
July 2003 filed an accusation based on Section 73-1 of the Antimonopoly Act with the
Public Prosecutor General against four companies and five individuals who were
engaged in the sale of water meters purchased by the Tokyo Metropolitan
Government. The Tokyo High Court sentenced 5 accused persons to 12-14 months
imprisonment with a three-year stay of execution and 4 accused companies to fines
of 20-30 million yen (Bid-rigging of waterworks meters to Metropolitan Tokyo, Tokyo
District Court Decisions of Mar. 26, Apr. 30 and May 21, 2004)

3.) The firms persisted in bid-rigging activities, despite being aware of their illegality and
having the opportunity to cease their anticompetitive behavior when the JFTC
investigated another division of their company. The JFTC determined that the bidders
collaborated to select the prospective bid winner, with the aim of preventing a decline
in contract prices for human waste treatment facilities projects procured by municipal
governments and other parties. Consequently, on January 16, 2007, the JFTC issued

cease and desist orders and surcharge payment orders, as such actions violate Article

' Repeta, L. “The Limits of Administrative Authority in Japan: The Oil Cartel Criminal Cases and the Reaction of MITI and
the FTC’ (1982) 15 Law Japan 24.
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3 of the AMA (Bid-rigging of human waste treatment facilities to local communities,
Osaka District Court Decisions of Mar. 12, Mar. 15, and May 17, 2007)"".

4.) The culmination of a significant case involving three galvanized steel sheet companies
and six former sales executives found guilty of violating The AMA through participation
in a price-fixing cartel. The prosecution, based on evidence provided by the JFTC,
revealed that representatives from Nisshin Steel Co., Ltd., Yodogawa Steel Works, Ltd.,
Nippon Steel & Sumikin Coated Sheet Corporation, and JFE Galvanizing & Coating Co.,
Ltd., conspired to increase the sales price of galvanized steel sheets by 10 yen per
kilogram between April 2006 and June 2006. This collusion, controlling approximately
90% of the Japanese galvanized steel sheet market, significantly restrained competition
as alleged by the JFTC. The investigation, prompted by a leniency application from
JFE, led to criminal accusations against the companies and former executives in
November 2008. The ensuing legal proceedings resulted in unprecedented fines
totaling over 15.5 billion yen and prison sentences ranging from ten months to a year
for the executives. Notably, this case showcased the JFTC’s exercise of its new
authority for compulsory investigations, resulting in the first criminal cartel accusation
in over 17 years. Additionally, it highlishted the efficacy of the antitrust leniency
program, sparing JFE and its employees from prosecution. This case underscores the
increasing severity of penalties for antitrust violations in Japan, aligning with legislative
amendments aimed at deterring such illegal practices (E-raising cartel of plating steel
plates, Tokyo District Court Decision of Sep. 15, 2009).'®

C. The Utilization Pattern of Criminal Enforcement

1. The Essence and Function of Criminal Sanction

The JFTC enforces surcharge payment orders on corporations through administrative
procedures, while criminal penalties are imposed on both individuals and corporations by the
Court. Criminal proceedings are initiated by the public prosecution with written accusations
from the JFTC. Both actions impose disadvantages on the culpable parties, highlighting a

distinction between administrative and criminal sanctions.

Criminal penalties exhibit distinct traits, including the so-called stigma effect, which
solidifies specific forms of anti-competitive behavior as absolute wrongs within our economic

society governed by the principles of a free market mechanism. Additionally, there is a sense

v Takayuki Suzuki (n 15) 54.

18 Yoji Maeda, ‘The Tokyo District Court fines three galvanized steel sheet companies and six former sales executives
guilty of violating Japan’s Antimonopoly Act for participating in a price-fixing cartel (Nisshin / NSS / JFE)’ (Concurrences,
15 September 2009) <https.//www.concurrences.com/en/bulletin/news-issues/september-2009/The-Tokyo-District-
Court-fines> accessed 15 April 2024.
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of dishonor associated with individuals found sguilty of neglecting their corporate
responsibilities. The potency of criminal punishment in influencing violators surpasses that of
administrative sanctions, establishing it as the most stringent measure against anticompetitive

actions.”

Criminal punishment, particularly through imprisonment, is a unique avenue that
specifically targets individuals. This punitive measure involves taking away a portion of their
valuable and limited lifespan, isolating them from general society, and widely publicizing their
social guilt. Although it cannot be applied to corporations, imprisonment compels individuals
to distance themselves from their professional networks, communities, and families. The
fundamental essence of criminalization lies in the imposition of imprisonment. The severity of
imprisonment for white-collar offenders results in pronounced stigma effects and feelings of
dishonor to their personal lives. Additionally, these individuals, along with those around them,
inevitably experience dishonorable feelings during the investigative process before the
judgment leading to imprisonment. As a result, a key characteristic of criminal punishment lies
in its ability to scrutinize individual responsibility and administer imprisonment as a

consequence.”’

Based on the preceding information, two key points emerge regarding the role of

criminalization in the AMA.

First, the expectation is that the Court, through the Public Prosecutor’s Office, will
resort to criminal punishment when an administrative order from the JFTC lacks a sufficient
deterrent impact. The JFTC’s policy statement, titled “The JFTC’s Policy on Criminal
Accusation and Compulsory Investigation of Criminal Cases regarding Antimonopoly
Violations” (14), specifies that criminal charges are deemed appropriate for cases considered
vicious and serious, with widespread influence on people’s lives or involving firms or industries

with a history of violations or non-compliance with elimination orders.

Secondly, the initiation of criminal proceedings against anticompetitive cases is

deemed appropriate when an individual's actions carry personal criminal liability.*

2. Criminal Sanctions and Hardcore Cartel

Hard-core cartels, which may warrant criminal punishment, involve collaborative
crimes that require accomplices. It is important to explore the connections among these
accomplices as they organize and sustain a hardcore cartel. The accomplice relationships in a

hardcore cartel can be viewed from three dimensions.

' Takayuki Suzuki (n 15) 45-58.

2 \bid 43-44.
2 \bid 45-46.
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First, there exists an external joint relationship among the participating firms in the

hard-core cartel.

Secondly, an internal joint relationship exists among the staff within a firm, particularly

between a superior and their staff.

Thirdly, a collaborating joint relationship emerges when an external party attempts to
facilitate a hard-core cartel, such as leaking confidential information to a specific bidder from

an administrative agency conducting a public bid.

Criminal punishment can address the limitations of administrative measures, which
only reveal external joint relationships among cartel participants, as these measures primarily
target corporate entities. Criminal punishment has a broader scope, reaching internal joint
relationships and collaborative efforts, as its primary focus is on individuals. This perspective

reveals that hard-core cartels can be considered large-scale organized offenses.?

In Summary

The evolution of Japanese Competition Law from the Meiji Restoration to the present
day has witnessed significant transformations. The post-war era saw the enactment of the AMA
and the dismantling of zaibatsu conglomerates, laying the foundation for a more competitive
economic landscape. Subsequent amendments to the AMA have aimed at strengthening
enforcement mechanisms, particularly against cartels. The recent 2019 AMA Amendments
further enhanced the regulatory framework, focusing on reforming the leniency system and
bolstering the surcharge system. Overall, these legislative developments reflect Japan’s
commitment to promoting fair competition and economic growth while addressing anti-

competitive practices.

JFTC, established under the AMA, operates independently within the Prime Minister’s
Office. It consists of a Chairman and four commissioners, appointed by the Prime Minister with

approval from both legislative houses.

Regarding the enforcement of criminal penalties under the AMA, the primary focus is
on hardcore cartels, with limited prosecutions observed in recent cases. Key factors
contributing to criminal liability include a lack of compliance spirit among companies and the
active involvement of individuals in anti-competitive strategies. Despite occasional
prosecutions, the overall number of cases involving hardcore cartels remains relatively low in

Japan.

Criminal enforcement under the AMA plays a vital role in deterring anti-competitive

behavior, particularly concerning hardcore cartels. Criminal penalties, including imprisonment,

2 |bid 45-58.
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carry significant stigma and dishonor, making them potent deterrents against violations. The
utilization pattern of criminal enforcement focuses on cases deemed serious and impactful,
targeting both corporate entities and individuals involved in anti-competitive activities.
Furthermore, criminal punishment addresses the complex network of relationships within
hardcore cartels, highlighting its effectiveness in combating organized anti-competitive
behavior at both the corporate and individual levels.
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Abstract

Lawfare refers to the strategic use of legal systems and principles to damage or
undermine an opponent. This concept may seem novel in Thai society, but this paper aims
to illustrate that the study of law as a tool of lawfare has a long history in foreign literature,
particularly in English. As a legal miscellaneous, this paper explores the potential of using the
concept of lawfare to explain how constitutions can be employed as domestic laws to harm

or neutralise political competitors. While this explanation is not entirely new, the author
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believes that a systematic study of the relationship between lawfare and constitutional law
could yield significant insights and benefits for those interested in the deep connections

between constitutional law, society, and politics.

Keywords : Lawfare, Constitution, Politics
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