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Aim and Scope

“Nitiparitat Journal” is an academic journal of Faculty of Law, Chulalongkorn University
aimed at publishing academic articles which are, in the view of the editorial board, creative
and timely.

Publication Frequency

Nitiparitat Journal is published every four months as follows:
- Issue 1 January - April
- Issue 2 May - August

- Issue 3 September - December

Categories of Accepted Manuscripts

Nitiparitat Journal welcomes submissions of manuscripts, which fall within the following
categories:

« Academic articles must illustrate new information in the scope of or relating
to law and provide analysis or critique of such information from theoretical,
policy-oriented or practical perspectives, as well as providing recommendations
that are useful for legal academia and the general public. Academic articles
should contain introduction and contents, which are divided into main issues,
subordinate issues and conclusion.

+ Research articles must be based on or derived from legal research and
illustrate one or more of the findings from such research in a systematic
manner. Research articles should contain introduction, illustration of the
importance of the issue, research objective, hypothesis (if applicable), scope
of the study, expected contributions, related research or literatures, research
methodology (such as population, sample, data collection, data analysis),
research findings, conclusion and recommendations.

« Case comment is a commentary piece that analyses or criticises a certain
court decision.

+ Recommended thesis is a commentary piece that recommends a master or
doctoral dissertation.

« Book review is a commentary piece that recommends a book or a textbook
in law.

Any opinions presented in Nitiparitat Journal solely belongs to and is under the
responsibility of the respective authors, with which Faculty of Law, Chulalongkorn
University, Editor-in-Chief and the Editorial Board do not have to agree.

Language

Nitiparitat journal welcomes submissions of manuscripts in Thai and/or English language.



Peer Review

Each academic and research articles shall be peer reviewed using the double-blinded
process by at least one qualified individuals, whom the Editorial Board carefully select
owing to their expertise corresponded with the substance presented in the articles.

Methods of Publication

Nitiparitat journal is published in online versions.

Source of Support

Nitiparitat journal is sponsored by Faculty of Law, Chulalongkorn University.
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w&nM3 Executive Clemency fsfifffivnnwmgmuil Ieldarsdiuluumany nsdlind1s

adulisu (The Case of Speluncean Explorers)

e

AdnAny: Nslnaiitiavesiininy, Yovinsvesnguing, vantnsy

Abstract

“Court is the last resort of people” is the statement about the power to try and
adjudicate cases in which judges have to have the discretion to try and adjudicate cases
when controversies have arisen, and a sentence is needed for justice. According to the
legal state and Separation of Powers, judges have the judicial power. Legislatures have
the legislative power. Executives are responsible for inspecting and controlling the state
power for people’s rights and freedom protection. H. L. A. Hart stated the discretion in
complicated cases in which primary law and subordinate legislation could not be applied.
Judges could have the power to try and adjudicate cases without those laws to reduce
the gap in law enforcement. However, discretion without laws may result in the power
of law adjustment which overthrows the legislative power and goes against the Separation
of Powers which is an important principle of the legal state. Therefore, to protect against
the abovementioned abuse of power. The judges should try and adjudicate cases under
the laws. In complicated cases in which written law cannot be applied, the judges could
try and adjudicate cases without those laws but still be under the general principles of
law. It is the responsibility of the judges to search for it. Let the legislatures be
responsible for law adjustment. Let the executives be responsible for the adjustment of
the penalties. Those follow the principles of Executive Clemency and Truepenny Judge’s

comments in the Case of Speluncean Explorers.

Keywords: Adjudication of Judge, Gap of Law, Legal State
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"Lon L. Fuller, ‘The Case of The Speluncean Explorers’ (1949) 62 Harvard Law Review 616-645.
“H.L.A. Hart, The Concept of Law (Oxford University Press 1961) 100.
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* Lon L. Fuller, ‘The Case of The Speluncean Explorers’ (n 1) 616-645.
“Ibid 632.

* Ibid 622.

¢ Ibid.
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g1innaniaszifunisliinafidavesmalilunudeuEes “uuiAangming (The
Concept of Law)” IG}EJ@%U’]EJ’i’m;]mﬂEJLﬁugaﬂﬁzuumﬂﬂgLﬂimﬁ (System of Rules) 815y1304
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ngvEnenFenll (Secondary Legislation)'® ngusngugugil (Primary Legislation) Ae ngunadi
ludmsuseiagrunsussnoilvinuiluluden uasdanmdsduliyeeadesdminfidesu o
a1 Befidengunasiviimuaiuszvii (Rule of Obligation) 1iules ngyneAsnd (Secondary
Legislation) #o ngunausifiauiasatuniiiowdulinguuneygunifsyansnmlunisdeduld

" Ibid 626-628.

® Ibid.

? Ibid 637-640.

' H.L.A. Hart, The Concept of Law (n 2) 93-95.



Nitiparitat Journal Vol. 5 Issue 2 : May-August 2025

Junpiiasrseuveulunislisiunaveadmihiinifsdesiungrnedesddaiauarsouiui
wUFtRmungdesadilanieadsiiindrin nsensnlfuenasdusznourasnguuneyiogd
oondungees Ao 1. ngiifmumnasimssusesnnuidungmneiauysal (Rule of Recognition),
2. ﬂgﬁﬁmummm%miﬁﬁgﬁa LLazLLﬁlmLﬂﬁﬁuLLﬁaQﬂguuﬁﬂ (Rule of Change) uag 3. ﬂgﬁ%
fuangunasin1siiadeduedindund (Rule of Adjudication)™

ihdanaingyisgilifiausuumsidanhalidmivdinnnulunislinafideluns
dndund ileladulingmneusugiiiussavsanlunsdsdulilunsdiinguaneugugd (Primary
Legislation) lalifiesnaitaginaniimsaniumsdaduad vihlrAndesisesngving (Gap in the
Law) ? anunisaldsnanginnwannsalinaiidalunisdnduasuendiunngusngla

2.2 AUANNUSTERINNgManeLazAasssulunsNaIsunan

m%mﬁmmﬁmmmLLm‘mWuaqassaﬂﬁviwﬂﬁamﬁLL&JﬂﬁaﬁiﬁmL%mfjmul,t,avﬁaﬁs'ﬁm@q
ININEBNINAU ﬁaﬁi'ﬁuLmﬂg%mLﬂuﬁaﬁsswlmumiaamuLLavlmﬂgumaaﬂumﬂu
Turnedifessudainn HundniugruvesiasssuililunmsinndiFesin 4 ludau mnuos
Aasrnuluguuesuuud wdnnstdulingrnsuasaihiidosufiRaungrne dadudeses
Aasrsudeufgn Dalondlidemanuieasssudadinlusmnouiiinefasssumielimnues
Tuginng” anuduiusseninngmneuasfasssy s1snlaliyuiestilunidsde The Concept
of Law 1fleg 3 Uszifiuseriu lou Ussifiuusn anuusndnavesnmfeiluGesdasssuuas
augAsssn duduFesiinadonnuduiusiungmnelaenss Ussifiufiaes Jadefvinli
NYIAEITNIEIANTTNIATTIUBY 9 AeIINNgINATINIIRasTIL Useiiufiany yuuesiifasssu
wazngusnedaudenlesiu ndnmsBesmugisssudundnnsifignaindundndiuans
femnuiderloswengmneuazAassadlfegedniou uwismnduuesienaiingdifislaanunse
nangmannsaanalatately a1imendieg1ein 1ndngnnaimIminiguns 1519713184
Insnssvhestinduiieussndudediin wisllamsandnssldnnmsnsziesdon
tulsigisssn insgarugfsssuiivdnnisfiomeineasnimdnfasssudu soghau Janadiny
ynsfinsgianuiauuuidoatuudlivinfentu vielagbinuasildnsziatodels fegs
fanam asnsnazfieuldiinisnssivestinidu \Humsnseyiildgfsss®

gninuei nringlanguuneniisiuazilunguanenvienguunedlls wsizngmang
WugRsssuvoldyisssy ulumanduiualiaunsaventainguunelangruneniiaiugfisssy
wsollgRsssn nsznguuneuuanielif snsvuesaugfsssulutosvesaumingiey

" lbid 96.

" Ibid 100-110.

“ H.LA. Hart, Law, Liberty and Morality (London: Oxford University Press 1963) 17
" H.L.A. Hart, The Concept of Law (n 2) 153.

¥ Ibid 153-154.

' Ibid 154.
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arullddndan wimevh anugisssudusniidesidilvidomweangrnetugfissuvie
lalgfissay uifuarugfsssuvie igfsssuvesmsusulingmneeddlifiend viniuisros
fnsandeeugfssanmie ligfsssumaengymne® Wenanfsnmanysaivengrneuayaa
msfassTudenfvuiuEesnsinnuime meidelafdmuiiiiatefiassaiideculdiu
NV daiivnlildias Ao nsinnudesaluundyad wannil nsdinsnsEvhAuRneY
npmanefladarulnddniussessyy Fudungmneiuguresmnisunasesthudiosisusedns
uazieinwesyarall dondieswes “madonadasssn” unfeadesing Tendundiiauans
Tiutinusssulunisdnduazitadunsddingns lnediaudunans fasandasslevives
gilesunanszyunaglindnmsfivesulsidunsilunndumaralunsdnduad Jearimiiu
Tménmssananiianudiudlumsdiianisfirrungmene ferannegneludvEnavesnam
3w 9 luderudaudedasssudediedundnusefuinnissnauaisdulunuunsydives
novisng

3. Un3AsEkuInNAnlunsidnantavasdininenlunisaaduns
uanuilengvisng a9 8%y Laa 1@ 313

STUULRNZNA (System of Rules) WuutnAnmsufguiendlilafunfomengvene
Winsetnafien uidsilesduszneuduogiatu auAm1sasssy (Moral Value) ussed™ nénnns
AINaILALII Y1195 nien Qe U uiln i uNg MINEsIINTIRaNUDEAY WG BHsEUl
ngvnevesenin MidadedviginnwltgaidauenmilengmnefgninnsalluGesesanulsl
auysaiveIsTUULAINg N (System of Rules) uazinguszasdnelusngmnedidenles
noruneiuAasssulunsinneAf

3.1 Ya3ansalluliFasnuliauysalvasszuuunriang o

JEUULINGNQUA (System of Rules) HLWIARIING MUY FiB T8UUNYMINY Wangviuny
UyalRnguungliogndls diinnwndindiidesfuifnny VduudnguunendeglifiunUyads
wiangaueuUsuldunad vinliAnted319wAInguung AuNIIAUETIsSULAEUsLINNNT
WanTabidwsuginnwilunisldnandalunisdeduainiianugeennvssluafniusinaduain
dany . Humsliimnuldnafidawenwiionguunels ndnnisasnan lsiad aesAu (Ronald
Dworkin, a.A. 1931 - 2013) lauanspnuiulilunudsundidy Ses “Taking Rights

. 9 21 2 6 14 o w o A | L4 &a 14 = |
Seriously” (1997)"" 731 gnsvlvimudAyiUSaIsEULLINNY NI e AasAu Taauiud

' Ibid 155.

" Ibid 157.

" Ibid 198-201.

 D.N. MacCormick, ‘Law, Morality and Positivism’ (1981) 1 Legal Studies 137-138.
' R.M. Dworkin, Taking Rights Seriously (Duckworth 1977) 23-24.
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wuAnvesensy dududeasuillianysaiuasduuauiuly wseads q wd “ngunast” Tladu
domanssdierlungrane nqunasidufissduninongmnewiniu meshu W
ngvsneuenaNnunet Saidulseneuduiiuddy feo domanssfiduFeses “vdnns”
(Principles) fivisnefis nénmadasssy (Moral) vioaudusssy (Faimess) Fanguaneluguves
ndnmslaildgnieudunnslaenss windnnstidudaideausensu mesau Send “nguane
Tusdveamannis” ninnsidudsiidsauponsuiu ué’ﬂmnmﬂmqmﬂéaﬁLﬂuﬂgwuwaimaﬁaiﬂ
wazuanaannnguaslusduvunginast (lusuvatuvessnsn) Tuwdfidnguuneidu
UifmgﬁmLﬁ]uuLﬁuaumumaaﬂwmaﬂmma 9 mwaﬂmsumﬂuﬂiﬂﬂgmLﬁmmumaaﬂwmaﬂm
SnusznnIvile ffe ngunaminsidnualiliiluinnnd fatiduFeswemdnnisudazieaiu
14 s’iﬁwmmavﬁaﬁé’fﬂLﬁaﬂﬁwmﬁﬂmﬂ%’mw%’UI%’LL%”JLLGiﬂammwiamumiai “wdnns” 1y
Aunulianganieu Fovineds Adiludfinnuing q Tnglamzdfininw uTIVingIu
vany 9 Bosfionawnmdnniangvane udnnsuinnueisssy anudusssy venaniu
nann1seRzAunUlaInnsEIwdeR visedinguungluguvesngunne (wilailmdeuliluda
waslpens) uontundnniseavsusnglufasssuvesguy eflenalndideatundninaseii
Huandaussmdiiiatuanisdiindiufuvesszenay

Aanuuana1dtunsidnaiiavesinnuuenivilengmunesening 815 fu atesAu
fio a1svmoigivimihfilumsuansiménnsfiegusnmileaniingmnetygfdumihives
Fimnw udmesAuvesIuuAnsInandadendnuszasulag ns1znsfgimnnwLaI s
ndiNIEL 1 thanfieny ninausifignaistulasnssuiunmsdingm deudungmneeonin
Tnadounds LWiwzﬂ'hsJﬁLLﬁﬂﬁaﬂaﬂ‘wwmwﬁﬁﬁﬁmaﬁa%ﬁﬂumwé’q Tawazgnasinyly
Arwazdndeviniifiandied” uenaint mesAudmesin msgRmavITIuTImMEnNsTidor
LLa’ﬂ,uiyUUﬂgwmEJLwamaiwLﬂuﬂgwmammﬂulﬂlmlm wedlmmangranedu ddmeu
figndeufisadnouiden shlsfinnwdussdmdnmsfiflegudlussuungmneunaiadu
nunasengsnetweslally vlffissudssyniendndmdninasiangraneidogudn
ity egslsfionu Tuunsd fRnnuliaunsoflasdumenoufigniesiifioguilafenld
feifu FafesvhanuidlainsigRmaliaunsadumdneutiuld Tevnefedymlunsd
6"1’41ﬂdnﬁ?uhﬂﬁﬁmauﬁméfmaa% A1 “NONEUE” A “nanns” ﬁléﬁ’ﬁmiﬂaﬁ’sﬁﬂuuu'gﬁm
yoampsAuvansafeiuinnuuenaty dwu “ninas” windl 2 ngiitaudaity dousios
npinassilangunasivisitliauysaivieoadulfifiswadosniurednngunaet fadu 3kl
annsafazuiuldngunasivanenginasindeuiuls egelsfid dmsu “wdnns” mndindnnns
vanevdnnisidanudaudaty guiulivinmadu feddgafiiadaimdnanuddyuemn 1
vannsiiietes vilviaunsalindnnmmaendnmaiondtymmenguungle

# Ibid 100.
? lan McLeod, Legal Theory (Macmillan Press Ltd. 1999) 100.
* R.M. Dworkin, /s Law a System of Rules (The Philosophy of Law 1977) 47.
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3.2 da3sallumsldganiiavesgiinineriuainuenlemisdasssuly
n13AnRUAR

e

namlddmguimangrnevesensmiu fautegliaruddgludeameiniglues
nane (ntemal Aspect of Law) e13l3Ad awv]LaqlmsJamULmemﬂmmqmwuaqLuam
FUAURINYMNEETIIVR (Minimum Content of Natural Law) uagnnsil 814$n gausudioniny
Ansanann Bslddilaisnnuveussiuvesdiung oravedldindunaiilinaigauudanszeng
YBITTUUN VR UUUNg el

0614lsAf Fadildnamlidheiu uunAsveseninifsafuanuduiussevinnguinsuas
Aassauiu Tdgninndiasallasdnnguanedlafuuiaufsuuuufgiuies fudu asu
Waaes FleAmndasalundadnariluanudeu “Positivism and Fidelity or Law - A Reply
to Professor Hart” (1958) Waa@suadinn1swuauenAasssuuasngvuneeanaInfiunIuwiAn
dinufguisutuligndes uassoviunAavesendniuldfuansdemutaudetonuanly
Fosdaiifuog (What Is) uagiFesdeinasanidiu (What Ought to Be) insnzanimasiiu Tudnu
viluinauandsesngneuasAasssududsirssegatauarddeseeniu Tuvaiian
sumilaiuin malsifnsinsgiunfsvonsudlunAneuunnssserinngmneuasia
sssulivaau ernhlugnsguyids “anudedndsongmne (Precious Moral Ideal)” Feimnil
ilvaesuesdn wniAnvesgrinesansisaudanddduiveaiuewarlidanu d1a
FudummuAadinarifudeswesteiiaaieiiduey (1s) niodsiarsasidu (Ought)®
“enudedndrenguine” fildnanliiesi Wataes vesingmnedudsiumieuiumudodng
feu ngraneSsassduileneuaussteitmnsuazanudesnisvesyed Tinduisiiaaiu
dremdantesiuiala q AlE Femndl iliaees fuwifndes “Aasssuvasnguane
(Morality of Law)” Fadenlessie “anudedndsonguune” lnsuandiifiuinffifiéunaunases
mnazadunguanedodliaingmneludnunedifvena lioghauudiunasesiuasidonmim
fndldluiign demgi audwisRassmddldussglunguuneiiadne Tasusenetuies il
waiaes IWFuhmaintuesngungldduionsenoude fasssuneusnngvane (External
Morality of Law) vide@asssuivhlvingruneifululd Faduuvasinvesngmne iunseeuiu
Tugaurfiduiiugiusiufuvesden egndlsfa nisfiRasssuaeusnifissesiadeslianuse
vilAnngmaneld fesusznousedasssunely (ntemal Morality of Law) she dady
AASTIUMNNTZUILNINYMHE5TIUR (Procedural Version of Natural Law)™® ity ngungi
wahwardesdanudanu GMuide uenand Waiaes Iinaniwlfudmesesnlusdudos

be

* Lon L. Fuller, ‘Positivism and Fidelity to Law: A Reply to Professor Hart’ (1958) 71 Harvard Law Review
630.

# Ibid 632.

" Ibid 645.

% Lon L. Fuller, The Morality of Law (Revised edn, Yale University Press 1969) 96
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mMitaduisauauysalveangmneusatiuiioenlaeiguiaund Waiaed wWiuiinisanm
nqmnefiveniassguraundlutasiindasesdnnshiaunsamamlfiasimatueyitedeloe
Tmguansls JeilnAnanaliduasiueuluszuungyane ildwudumedy $1augn
(Radbruch) wazffinnwvesenawesuiliitadelunguaneiduluse §1 ensn du lidiuse
wsnzaevindunisasingrnedounaalulnwinyaealasifinine g1 wuilunsdinuy
fensiiratangunedoundaamensdi laelimsaiingmunoamglunsdiitediasadng
1 ogalsfin anuiurestaiaefioserdlifihminiiemeraedaduaudiuvesansnls
19991037 Wanaes iuimsinmsmesngrnediliotanainls aaegdaviiiiuieraduns
ﬁﬁUﬁHuLLU’Jﬁ@%@GﬁWﬂﬂUﬁﬁﬁuﬁﬁuL?iEJGQT’JEJ%’] WSIEINEinINwvesmaesuiusulinging
Tumsitadenusunela InglimdnnsFesnnalsianysalvesngmnenldlunisionsan uas
Aadeiinsnszrhvesisuiaufuasifivanundveudengvang azviliditededudy
ﬁﬁﬁaﬁaﬁ%’mwﬁ@ﬁjﬁmmﬂgwmmﬁmaa

3.3 LUIAAYRY LB waa ta 315n lunsldnanilavegininulunisingu
= “ = o/ ] [ =
AR AINUNAIY “NIdVBIUNETIdUaUgU (The Case of the Speluncean

Explorers)”

LULDIVDIFIIN ‘mJG]'EJLL‘LJ’JﬂﬂLﬂEJ’JﬂUﬂ’]ﬂ“Uﬁ]aﬂﬁ%‘U@\‘iQjﬁ‘v\l’]ﬂ‘lﬁ ausanuinslinaiila
ooniu 2 nsdl Ao nsdiiluafnanusaidadelilansanuiunngmeng mszdeianidy
aRlsifmgeendutou uardnnsdiluafndeifiaateiinrmgiendudou wu finrmauiien
fuserinnguineiudasssy msvihenudilakufnvesiiminwiwiasauluunam “nsdved
Hnd159aduldeu (The Case of the Speluncean Explorers)” @yioUNIULUIAAUDITITN
dmsuwundalunsdnisldgafiiavesifinanw Tunisdaduadiiissnisidadelmduluny
undiyelAuviengmung ﬁ]vuamﬁﬁwwﬂmasﬂuﬂ’qﬁuﬁéf@wﬁﬁ’ﬁmm lzidm;]wmaﬁ?m%m%w
wsednsafasTsuiiesle Lmaumg‘wmlemeiLsusmlwmauuavlmmaﬂﬂnum’mum TN
ngvanpazdesiianimdedy dedu Wefinsanmunguing NCSA. (NS) § 12-A el
‘ EﬂﬂWiﬁﬂ%?@%@ﬂQ@ﬂIﬂﬂﬁ]@Uﬁ fosgnasinyienIln1e” (Whoever shall willfully take the
life of another shall be punished by death) waziilenguanesnanianindsiu nMsininw
adlnwuszmnsTindiseiadnulitosiuingrusinuenaues muanuiuresfinnnuAu Judge
Keen) ngunesananiafioindungusunil muvdnnisBos ssuuusngunaet (System of
Rules) aanndasiukLIARYBIEIN

Vo v | Ay & a Ao | o v ' U a O v & aa
wAnIeRRana TUaiaasandanuegsndudeuninniinanaly nviadadundiiein
Tun3indu (Hard Case) nsviginnwmgmuil Wingrasemdnduiilulunungmne Urydf
14 vuzifeniusnazdsuntainisadlne wiseanine msuningdineuSus mumnan Executive

# Lon L. Fuller, supra note 63, 652.
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Clemency® Baiilefingusnerdsundasnisadny fiiwnawmgmut Aushefunsasunas
fdndu’ dihsniisuiesiuaifiensniansalgnsves $1usn (Radbruch formula) luafl Grudge
Informer Case® gndniiuin dilngranedisinisusenaltinudifidosinuauissegues
v faginisiasunlasidaaufimsoonngranelul e lidunsladedifinsufies
A01ULAUANTIBYURINY LY ey aidenlosuunAnuesaniniuanuLiuresinn
il dnadufisaFesoamsidedodnaulidulumuiingmnetydgfvindu lunanduiy
tderiaatdluadfinaudeudulifingmnefitygfelin “fannndinvesdulnsanun
AeIgnadlnyaIuAUnIe” (Whoever shall willfully take the life of another shall be
punished by death) wiriuilaifingugugll suuindnvesenin msiginnuazldgaiided
Danidlunisfimine saufanmsilsginnuiloniafiesldnaffialumsatangmnetuuiile
Tlunsdndund wwdadinandiduadeiuanuivresdininewednes (Judge Foster) lu
Foamsaungunasiiimnzauiuaniunsal gininunisannsolinafiausnmiengmnevie
nslinandaiieatretosniu welilunmsdaduai® wnusiuszuivinlilunAnvessriuen
sndlumnanuituresifinnyivleaines fuansaruitudn msldnafitavidluaniunisaifiie
NANIZETINTR (State of Nature) vioaaunisaliiiaunilagsssund taglsiaulanusse
otuasnguneiitiulfodlurnetu sndnnduuosh dulunislinadtadiUansondunsd
Alsifngmunedssulfoglurnsiu fdngunediiadld fesdesinaulumungrnelagliala
ANNYDUMENLMINY aulaifiesruisegvangingnuvguiuen (Separability Thesis)

mwmﬁummé’ﬁwmwmmméﬁ (Judge Tatting) WuBnanudiunisiifinnuadiefuwuifn
1838750 sharusseiuluGesiinnihngmnesssunfutlusidnariduesildmnyay
oendlafionu mslinafitiavesimnuilurmuiuresifininyumnia sesiaruainingusvase
yaanguinginguaneiinuisualegndls wieededininwinouniluaffiddeiiantad
adnendsiusndundnlunslinafidaiofiansanad® Wldinsimaszldgaidanisuiuld
viofinrulumsfivnnwaiii uenanldngmnedissyliuddsdesinnsanifesaugfsss
vilvinsuanseuiusdsnannduluasandestulnAnnguivomiaaes luses “Aasssuniesly
¥8INQMNE” (“Inner Morality of Law”) uesinngunglalldfifisaudsunngneusdanagios
Usgnoudeaugfisssy fasu nsfimaagldnafdalunsfivanuuenmienguunsluad
fananuenNmUNNVEneLdIfitesmilinugRsTsuwas ngusvasdtunsdedulinguing
e e mwmﬁuﬁﬁwmwmmméa (Judge Tatting) FsazviounuIAnrey Walaos wivdin

** Brandon Sample, ‘Executive Clemency: Power of The President’ (Clemency.com, 30 December 2018)
<https://clemency.com/executive-clemency> accessed 28 March 2024.

’" Lon L. Fuller, ‘The Case of The Speluncean Explorers’ (n 1) 636-637.

*2 Michael Giudice, Social Construction of Law: Potential and Limits (Edward Elgar 2020) 42.

* H.L.A. Hart, ‘Positivism and the Separation of Law and Morals’ (1958) 71 Harvard Law Review 616-620.

** Lon L. Fuller, ‘The Case of The Speluncean Explorers’ (n 1) 632.

* Ibid 628-631.
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yoaffinnuia 5 Ay fusnseusaiaiteiiasiaifinnududou maususingriinguaned
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ety Afimnnwadnusznsinluanufing sy SsaenadesfunnAnuesensniiesune
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Anvosnuies Jedawalaensasagnsdl wazideinsuasundasisadlyy iedesnisfiazanlyy
fesdunthilvessheudms faitdfimnnwmgmui Ildanudiuluaffing1ain “nsiidnauly
mungrneenalaliiBnsiiyfisssunazaaa uasusinnnuiiueniiulavesifinnnwagyililsl
Fosnsiigsndulumunguane udilongruneldydalivuiuudifisedosiaduluauiy

duazaunsalasunisasneleviseluty WuntAveseusmslunisnaisan

unegy

windnnsFes npinasiisngmineveseninazSeideldudaantnngaelugands
uinAnuesenn AluuunAaiilingmnethudlosiungmnesssunatinalnddatuunn
Fulueswesnslisnidomedassnilunsiadund wazddyflanumfsves a15n vl
nszuiiningunefudsiiannsaasundadldnusnidonsasssuvesfiansanad i
nslifasssulddnzegnelurieneusnngminglunisiiansanainedddegiaseunsy wuidn
09 813 Hnesdufeuliise Tudtelililasimudravemedasssy viesssumnundundn
Tumslinafidalunsfiansanad aazidunsiavediinmslisnidouazanuidovesdinin
dhundzuueglussuungusnesnnnitfiavendevdnvesnguaneg yldnisivuanauisadss
9ONY9INAINEATITU

* Ronald Dworkin, Law’s Empire (Belknap Press of Harvard University Press 1986) 228.
*"Lon L. Fuller, ‘The Case of The Speluncean Explorers’ (n 1) 616-645.
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Abstract

Artificial intelligence (Al) in autonomous vehicles has raised significant ethical and
legal concerns. This article analyzes these issues through the lens of natural law theory
as proposed by Lon Fuller, his concept of External Morality of Law within the eight
principles of Internal Morality of Law to establish legal legitimacy. Additionally, legal
positivism—particularly the theories of H.L.A. Hart and Hans Kelsen—as well as Jeremy
Bentham’s utilitarianism. The findings suggest that Al decision-making in ethically
conflicting situations, such as choosing between colliding with a group of children or
elderly individuals or determining whether to prioritize those who comply with traffic laws
over those who violate them, lacks absolute justification. While utilitarian principles may
lead to decisions that align with the greatest overall welfare, they do not provide a
universally acceptable resolution. Furthermore, Kelsen’s pure theory of law highlights
that, in the absence of explicit legal provisions governing Al liability, such actions could
be deemed entirely unlawful or require the application of the closest applicable legal
framework. Currently, there is no globally unified approach to the criminal liability of Al
systems, underscoring the need for clear legal definitions and the delineation of liability
for both drivers and manufacturers. This would prevent the unjust punishment of
individuals who have not engaged in wrongful conduct while simultaneously maintaining
a legal structure that supports technological advancement within the framework of justice

and fairness.

Keywords: Ethical Dilemmas, Artificial Intelligence, Autonomous Vehicles, Legal Philosophy
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" Lon Luvois Fuller, The Morality of Law: Revised Edition (Yale University Press 1969).
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® Ibid 46-94.
* Ibid 96-132.
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® John Stuart Mill, on Liberty & Utilitarianism (Bantam Dell 2008) 186-196.
® Michael J. Sandel, Justice: What'’s the Right Thing to Do? (Farrar, Straus, and Giroux 2010) 103-138.
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' Marmor, Andrei, ‘The Pure Theory of Law’ (The Stanford Encyclopedia of Philosophy (Fall 2021 Edition))
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Abstract

This article aims to study and analyze the legal philosophy through the case study
of a Korean series “The Killing Vote”. The main idea concentrated on the possibility events
in certain situations if the votes of people in the country could lead, and can be used to
decide the fate of criminals, which resulting in the conflicting opinions of the main
characters. The issue is around concerning correctness and fairness, whether punishing
criminals in this way is appropriate or not. We, therefore, brought up the issue in this
matter, analysis those conflict through the legal philosophy concepts of the Utilitarianism

of Jeremy Bentham, and Pure Theory of Law of Hans Kelsen.

Keywords: Legal Philosophy, Positive Law, Utilitarianism, Pure Theory of Law, Justice
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Usenstin

3. LUNAAYDULT LUULSY HAZHUIAAUDITUE Aty
3.1 LLUQaﬂE]iﬁﬂUSgIEJ?I‘ij‘aEJNGUENL"i]ﬁﬁ LUULLB A

wwIAnesIaUselevifion (Utilitarianism) tasun1satiuayuagauinanwuifngiiin
nnmnethudios (Positivism) Tasiamzainiasd wuwsulddmdniidueadosdielunisufsy
ngviuny wazdansalanulivingauveangmunenig 4 eg3lsing uAnessauszlevudeuny
auavadufuLnARd N grinet e nsunAnessaUslenidendubosniosssun
nmnevEensIRTydRTRvsnuusveIngrnefinsandu dudiihanuAndninnguane
thudleafudemenisinuieneidnunegsulsngdaudmonguuneiisadaiubeuios
e’

Tugstinvesaisd L‘U‘uLLﬁmaeimaslé’u‘%wmaé'mmmé’aﬂqwﬁﬁmsmﬁs;luLLiJaﬂUﬁﬁmu
QNANNMNTINBENTIAG? wmmmmL‘U‘LﬂumiﬂgiﬂLLf’flszmgwmaim Wielviaenndaaiuanin
HpuBsuudadly uivnsfdufidiisiossesvesuunAnuesdinngmnesssumitady
guassasian1sUunguane’ laeaisil luuusy hhuwiAnveaadn g (David Hume) uilly
nsusungurane lagguuesdn wnnalldnuaeynAniuauienIsvednseyi wnraliens
venliismsnsgiedils venldifiesisazussgeesiamnefisidonliudldoals’

! 95y Tawantdudi, 97U57g7 @Einfiuiumine dusuamng 2566) 247-248.
2 19079 252
® 1#19913 253,
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st uusHdedn msnsghlanisnsgvimilsgeufiunmanssyiiignaeslumsdasssu
1§ wnmsnsgidulunisnsshitianfenuguiuumnniiaadedausiuusnniian nsls
A IRasTIIveININTEYnathiliegiinisnssi uwiegfinaveanisnseyindiinandenanugy
vosfiau’ ndmife mansevilaazgniesieRntuogfunadnsvaanansyintu’ Vil
wazAuynfdunssgdlavesnginssuioun Taoisdl wuwsuiviugdii msguvosyudl
o19gnivualdsemsisisdsiinauiiduingide vioavsnusssunanng  egrsiilaunadly
Tudszmadasnmveseiwifuvieluduszmavesdfuaainfeansveayuduazwaiiiea’
Fowandlsiiiuin @il wuwswiasFesnguiissssued Inedulvgiuin Womdmisdunes
farssedanardl Ao navssloviduduuisimasiveusuliosnsd viefulilifingn
wnAnimdnnsBesessausslevifonezifounegnasanariitolaussing q Suflgaiuian
NnussIyaraiiinaUssleviivenls warluvasAuafufaduayliisiussiiuiusenisaee
vIDoNINMATIFLEYRIMANN13E0IANNATG AR’

A amnuguuazaynd Turiruzveaaist lwulsuiliauvsneialuanaiansiny
dila Tneanuguiazanuyndidudaldeyssamdudaniousn waguunAnvoaalst lwuusy
\HuFesessauszleviuuuguiien (Hedonistic Utilitarianism) Tnetaisil tuusy Tanuaudy
VANMINIINTINEBUANUYNADIWBINITNTEYIN® UariiansanAuglliuwmnUadudfeyen 7 Usens
AB ANUWNTY TEEEIaNE1IWIY ATIULLLBY AUINATATDINTISIRAAINEY AILEANALYTH]
ATMUUTAVBTIUIR wazvauavienIsusnene’ wonaind sl wuusy Idsnauguly
USunumavestinanypeaibu lldiiluiivsslonivesguruvioding inszdanundufioma
snmasstlovivosusardannsuagludsauiny vhliuunfsvenast wuwsuidnuumdu
wuutaenyuile (Individualism Utilitarianism)*

msthwadnszernuguluiindurnugniouazazondunnuguvesiawnvuiuy

wan'' wavielinguneidungunamisduivlamnsuludiny Faduddnduaugnioiu
felAnANuauRAUaRNYUNINTIA AIAINATITT ANEUENEALNTINIUALNINTER (The Great

Happiness of the Greatest Number)? insz@vzvaauywdlilaidululnesssuna widudnd

‘sl A, Ysedfmansauanidausyg @ninfiunsiunguune 2565) 374-375.

* Tosta Soud, Usedausoginisdes 1auil 2 (auth Sunsaed fuda, Tassnsdndusiaulal 2551) 90.

5 \fieéa 98.

" \fied3 106.

s 9%y Tawauniui, 95059 (Fessaii 1) 255.

? Jeremy Bentham, An Introduction to the Principles of Morals and Legislation, eds. J.H. Burns & H.L.A.
Hart (Athlone Press, London 1970) Chapter 1, 2. 91989bu a5ty laiwauntiuy, J7vsoveg (F905507 1) 255.

' Lord Lloyd of Hampstead, Introduction to Jurisprudence, Op.cit. 72, Note 12 ; W. Friedmann, Legal
Theory, Op.cit. 315. $nsfislu 2%y Tewanthui, 5Usve (Tsessail 1) 256.

" 9%y Tewanntiud, T8UsYa (Bsessail 1) 257.

2\ figéa 248.
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nlssumnannguing Banguaneavintusiidulseleviinnintu ivililamnsudnnunniign
fruguaniian®” Jeilmasi wuwsuiianudnlu@eldsunguane wasiiieliaenadesiv
waAnsanan Ielamuuadudmvuneddey 4 Useans Ae™

(1.) msmaddmsunisdsee (Subsistence)
(2.) adrsassAmusissanysal (Abundance)
(3.) ThAuauania (Equality)

(4.) SnwrrnusTung (Security)

3.2 nufulavswiangranevasdud waigy

Sud inauutinuSungvine Akanuiudiy fo “iuiudavsusisnguine (Pure
Theory of Law)” #ifean1sTidu “nguingvaneuuudfsiuiien (Theory of Positive Law)”
wazilidsyasdunanlunmsadimguingmineviolndfaansiidumansianizvosmuiouen
penanmansdudililinguune namde mniunddmanignasoudlasnguinednine
dsefngn Bemans mailes a7 asvihliAsmuduau msziiBaamsturesudazmans
Feesinisuindvinavesmansinaniioonluanifmans wievhlvdfmansdumansiuians®
Tnovguivessud inawuldiudvsnamiuAnunanessyoa At (mmanuel Kant) luiFed
AuAnvesnsuldlansandulanuisusingnisel (Sein; Is) kazlanunaussing UM DRUULKY
AuUsENGA (Sollen; Ought)® wazldfudviwaaingy fliduindnslidedenseasdy
(Skepticism) Aiftudn nsfunudihdunausngnisalsssuaen 9 auinduauesiuuay
dlaluiesin wnuagsalungsssuvAianuduiusiug Sud nawuladed dimsanluvie
UsTving g q llanansadiny vesyunuandsiunngeguiederfiaasle®

wRndesuv L wawudiui Jymii “nouanefoagls” (s) fu “daymniii
nvneAsaztduegels” (Ought) T Fewenaonanfusgradauin® dlosndaymiFesi
ngvsnemsziuegnaladumanuynaniniies Jedesedungunasinisfasssy 305590 uaz

1 &./93n%, Uhustgnsidienls EinfiuridnSnaeny 2546) 200.

' Jeremy Bentham, The Theory of Legislation (C.K. Ogden ed, London 1931) 96. 819fislu a5ty Tawaniium,
75Usvg) (Fees3ail 1) 257.

" Hans Kelsen, Pure Theory of Law (Max Knight tr, 5th edn, Law Book Exchange 2008) 1.

1 9%y Tawauniiudd, T5Use) (Beessail 1) 61.

7 giund dames, ‘TAUTu (LU 17 nsansifmand 42, 3 §1efidlu seans wlnyiug, dAUsy) @driindan
NIV UFTIUAERS 2520) 15, 89.

*® Lord Lloyd of Hampstead, Introduction to Jurisprudence (London: Stevens & Sons 1979) 282. 91sfislu
2%y Tawauntiudi, 25Usvg7 (Bsessad 1) 61.

' Walter Ott, Der Rechtspositivismus: Kritische Wirdigung auf der Grundlage eines juristischen

Pragmatismus (2 Uberarbeitete und erweiterte Aufl, Berlin: Duncker und Humblot 1992) 27.

32



MIaAsUAUTYIA Ui 5 audl 2 : neuaAw-AevnaL 2568

demuluniseduie™ Felidnwazliuiueu WasuuUadlUnuaninyarauasdiny visedlianuay
L?Jué’miéi’a (Subjective) Juduiosdaduims (Relative)” fety wiinvesivliransdnes

o./qd

NQLUULLG‘]LﬁENﬂ{]MMWEJVIUEUZUG]“UuM'iaﬁ’JUWﬂ{]‘VTlI'WEJLLa YUFNWURINIZANMDUIN ﬂ{]ﬁll'?ﬁlﬂﬁ]ﬁ]uii

o
&

windw? el dfmansianvasduniide (Objective) LLauLUUﬁ’]amiﬂflUiEﬁ/]ﬁlﬂ

Fud inaueduein ngmnewdudesesusiving uviiedsd “ans” aznsedia (Ought)”
szNmimiwmsmmmaqﬂg‘lfimsmwmmm (Positive Law) naneifudsiiduniidevesngvane
uazshssegernalaniferdadudeiisndu ﬁmuumLLa’Nmmmaumﬂgmmaﬂaaulﬂusmuwaq
UsTVingusanan® eehdlsmu Yyvnvesnsiliussingudseglulanvesaums naneifu
Asifunidovosngmneld fe vssiinguduardesdauaysaivielinatadu (Validity of
Legal Norms) flaudsazannsavimihdilianumnetudoifiaisifinnumnelunisngmne
videfiFunin “Imputation”* 1§ ailsud waguiied Uiiﬁmmmaﬂgwma%ﬁmaﬂﬁﬂ%’lé’
(Validity) ﬂmaLuaLﬂuaauwuwaaiwumwmm nanfe vssTiagutugniyadRtuneld

AR}
1

nsaURBINTEUILNNT eawmam Aelansguiunsuaslagddouna wu diuszanilay
AMESTUUAT uaY ﬂsaummam Famneils Uismmwumqﬂgiﬁmaaammawauﬂuhmu
Sdtudu (Hierarchy)™ ¢ et UiiwmmumqﬂgwmammwmmLﬂuLauau ‘N3eU” fitvuAvouwn
wagliiune yavimuarysaluuseingulugWuiising uidomvesussiingrumangyane
Suiishninlildduanninanussiagiuiigsninanely Jsuaninaaindrinngvsiesssuea
usilumansafudng gRsrunamuussinguiigainiluniseonussinguiiinnd Snaefitaiioy
fmuailemussussiagudisin e

Tussuungane deindvanluussingudugsiiaauas liannsafnvmussiagiu
BuléBnsoly Sud inaulsausRdeiiGendt ussiagruduyagu (Grundnorm; Basic Norm)®

Fu e liliinisduanlvegnslifinduan lae Grundnorm e gruidudauy@laetinngme
Weliiannsasuilatensteguesssuunguune naseliaziuii Sud inarumBuiouuifn

2 a¥oy Tarwauniuv, 95U (Fessad 1) 62.

2! Lord Lloyd of Hampstead, Introduction to Jurisprudence (n 18) 282. ensdislu 25y Taweauntiuyl, d5vsg)
(Fs05507 1) 61.

2 oy Tewauntuy, 25Usven (Bsessad 1) 62.

% o Welny, F5Usmnilosiu @infuiigaou 2565) 161.

oy Tewauntun, 25Usve (Bsessadl 1) 62.

% |fieda 64.

“ Mariano Croce and Andrea Salvatore, The Legal Theory of Carl Schmitt (Routledge 2013) 82.

7 a¥oy Tarwauniuv, 95U (Fess0di 1) 64.

* Hans Kelsen, Introduction to the Problems of Legal Theory (Bonnie Litschewski Paulson and
Stanley L. Paulson trs, Clarendon Press 1992) 77-78.

# Lars Vinx, ‘Introduction’ in Vinx (ed and tr) The Guardian of the Constitution Hans Kelsen and Carl
Schmitt on the Limits of Constitutional Law (Cambridge University Press 2015) 13.

** Hans Kelsen, General Theory of Law and State (New York Russell & Russell 1973) 111.

33



Nitiparitat Journal Vol. 5 Issue 2 : May-August 2025

Y99 BuNYER ATUAT NI BEITETaTuTlanUsIngmMIailatiu uywdazaessudinumeuly
Ao @nuilnazlian (Transcendental Logic) *' wlodud aawudiuiusuldlunisedune
Grundnorm Faiuladn Reuluisibinyuwdiuinisiieguesszuunguungldffe Grundnorm

4. YoAININWNITNTLNIVDIAIALAST
4.1 Y9ININVNITNIENIVDINIALATNIURUIAAVDIALTH L UUSH
(1) M3nsevinvasniinIngliv

fsannsnsgyiesithnngiusiuymeawed 1aist wulsuilenalmnanyssany
wnndeway 50 desnshintininatausemstinerveyns wandlniui Jawnwutesiinues
wdenuguniinisussnsTinorggnnainiu lneweuandnvestannsuiiaiuayumsussms
Tim Ao é’fmmsﬁlﬁmmpﬂigﬂaﬂmwasmmauﬁuéaﬁﬂizﬁﬁ sullfrlenaionwgnsseti
wiitinsenifienelmAnsunetudnisldvihnsnalme uaskalmanussrmuannnidosas
50 Hesnslntihninatuuszmstinesgns fadu nmsnseviinthninadausemsdine
01y In3 AreliAnAuguasaauisuIuALInTian KafAntuandunaddelfAnemugety
Jaanvusnndign munwaAnessaUszlevidouvesals lwuusy

nsnszviwesminnauusitegtuarliderfunisnsgyhilveusenguine Liesan
Lildfdmasingiindmunindavesdiinngrunetuides uifazveuliifuaudeanisves
Uspmnludenn dadu Tugiusinufsungranevesast wuussiidengrnesesdinisudly
dlinelmAnysgloviundany mndadasngaugvuitaensumndigafamisoudle
Wasuuaslasdudungranels lunsddnuil emnuawvestannuudndlug o nsading
o1wnslaensUsesTin ngyaneiflegluthigtuistaudaiuausesnsvesiiamnyuanais
agdpdldsunsudluniolsl uagauasuiluliiduegnslsielviaenndosfuaudenisves
Yawnvuludaay

(2.) NNTTINVBIRINUINATID

fsannsnsgimesdmthiisnme uimsnssyhueadmihidineaseudengne
waznseyinslusuefunuresingsing lasdmiiidmadeslfoRniimeninuas
Fevsesmelfveuaveslsrnangrneisiasanauein Snsdidwmihidmaiivi
Tumsiddaemdeeivging wazthenvgnsidngnszuiunsiansanadfiveusengmune
agnslsfionu nsnseviveadmthfidisataudetuanudiosnisvestanvudilvaludseud
Foamsusemstinensang uanei1 nsnsvviaulasudunisduddlfifanisusemstin
o1wgns Aazidunisnsgihinssiududuneliinanugugeaauisuiunuannian vinlilsl

! giuns dames, ‘Fud Ay uazngufulansuiinguing’ (2522) 2(14) M5a158EN1S 73-4.
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ulumununfnessauseloviionveaasd wuwsy Ay n1snszvivesdinthishsaiivie
ngvEng Fanguaneuutaiuausesnisvesdannyy ngrinetuauasiaglasunsuiley

4.2 4oAn1n¥N1INTEiNvaIftazAsHIUNguvasdud iaawduy
(1.) MsnsevinvasntinIngiv

finrsannsnszvivesthnngliusiugtuewesdud wnayu nsfinthnngiudnld
Ussnvuslmaiureulunsussmstinewgnsusazauiininingludnidonun Taemn
nan1shmeuInnISesas 50 winngianazasiieusemsiinervyinsviudl wandliiiugn
Tulanwisusingnisal (Sein; Is) eiftaasefiusnng Ae fn1smevesensanaintuannisgnsi
Tnowthnnaty vssingrumanguanedseglulanuisaiums (Sollen; Ought) fidnan
vhmthilfanumneiudeianidunisngmne (mputation)® danailédthy aedosinatiady
manguisng (Validity) waa Feluiidl UizmangvzmﬂawmwgﬂﬁmﬂaﬁumwaiﬁﬂiauL%amzmumi
wazBailomitussvingugenitsmualiidusdutu (Hierarchy) U Tnefiussvingiumangyans
fifidduiiganivimihfifuaiiou “nsou” Atmuaveumuaglisiunasmisauauysaiu
ussiagludduiisiing Gangraneftegganindu fe gosuyey fedu Jerfiaasdlumgnisal
f3algsunislianumnelasussingilunisnguanedifinadaduld [@usunngraneniy
uARvDIsLE WAy Bnviadinsumuesdusznaunuiin dsalimanssyiesmiiningtof
muRagusfdulaslnsnsestineu wszwihnnateinsnaununizdissuudenin
ﬁﬂ’]iﬁlﬂLﬁ@ﬂ’e)’ﬁjiyﬂﬂiW%@ﬂﬁJ’@yja@’lﬁnzﬁyJ’miiwﬁ?u fnswssuannIIEenenan TINTARIENNT

a aAa Y Y ! 2
Mzldlulsemstinovginse bl inararsmii

gy Wefinnsandeuludsmnseimesyaraiinenddldnangundueivning
enguivesdud wwau 01w nIfInangeuinmInsgyhanuiniduiy uagidensuosd
Usgnauanuiamuuniydivesssananguaneengni ‘a3’ fesldSulnuiityd®ly wina
Usngd evvgnsaniiidefianiedomauisUsznisunsnidranieades vilwlasuingll
wngaufueaAaiilinsshas Wy msasaneuvdngudiietuinuasvilimandelidnse®
dilunsdlfinun Ae AfvesgnanveImaITimeureny Inueilidtasaiimeumndnguia
fiflnnideiouariithwinunnne Yssneutunnidulufumaresmuneanuilsiias au
annsolininlvimandesnuuardnduaiindnaslifeuiin viensisunngusnelddoygm
favnaalnwundiae® mndhdeulviityd@llunguine dlunsdfnw fo ervgnsaunds
#sunmsantnunszduiminasouasiiifesquanssen dwmalfersgnnamadlildsuinumie

* 9%y Tawauniuyi, 95Usvg (Fwessadl 1) 61.

** Mariano Croce and Andrea Salvatore, The Legal Theory of Carl Schmitt (n 26) 82.

** Hans Kelsen, Introduction to the Problems of Legal Theory (n 28) 77-78.

* g3un$ anquiined, Sud inauuaznguusanauiangne, @rinfsniaeu 2562) 30-32.
* W9EN.
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sulneiitiosniniingrunerivun ilslszamiludsauinniilineladeffinnunvessia
wudsfuiumihnngiuesfisuiunsanlineladedfimnwdensfinuianuifedes ua
Somdmwomthnngtunneu Sruduyarafiiertesiumievesoayinsiignidentuunls
Ussrnulma uagenggnamaninlalldfulneiiaaslésu Jadumalinihnngilésnaule
adsenaietuifievinanisinn Tasfthmnedemiludemugisssy willihmned
aguiLﬁawé’ﬂumiaﬂwwawwmé}"samwaa uhanganuunedauddludeny

ogslafiny Useiiudosruuneludaudina il sud inagulallfiaueiBnisiiold
Tunsseiuanuiunelmiuneiliudesnle wisadsud wamulaaueliinisunlvusulsmse
UyaRngranglmi Fevhefaaudioratimuaduiull esfensriunszuiunsiiagee
Jumunguijvessud wnaigu’’

wenani lumsadrnislmavdenszviinisle 9 vemthnnaiy Wesmihathnnai
ffagiinsnanénais “armigisssn Uustice)” daluvimuzuesdud inaitu Ifesnsadalfeans
fEgvsUnANnaAsfideUunmansau® SdldBanguiuen fusnngraneeenaindasssy
(Separability Thesis: Law and Morality ﬁ'ﬂﬂi’u m’mqaﬁssm?ﬁqLﬁuéqﬁagjiuiaﬂLLﬁQﬂawmﬂaﬁ
Wiy Aasssuuazalesssy dud nauiewesi agRssanduddisinnudusnide
wadsulunanmuewesusazay SdilvasiiuiimanslaouiFeanssue

)39

ogslafiny fud wawuililfasfisnsedunemugisssiluidefiien sud waiuld
TfnuiuserugAsssumunguie Jaunnssainanugisssalunumngnuiisnysi
Dugaiauysal® Wi wadiusetuiuanessausslovilonveanissl lwulsuding1ain
msefuneANLgRsTIluLIeIN UM ANNAYYe v ol anTuusiar AU TuReulves
MNNEAsTIL YD ANNERsTIL Ae ANLgYgsERTINywiusazauTsagldFuTumLgvgeaaun
ﬂuﬁﬂmummﬁqmﬁw (The Great Happiness of the Greatest Number)* Tupnuiiuressud
Ay AugRssIununginedaduninuavvesdinulaesan (Social Happiness) Tuldaany
gunuaudAndusivestaanau (individual Happiness)® egnalsfinnu mseduiennugfisssu
aunguselunivesnugudadudsiliviven fdnvandusnide envneliiAnmenisaii
uywdaunilsumamanuguvesmuuitaudsiumsumanauguueadnauld naneiluGeses
uavUsglend (nterest)” Seaungigiutivesdud inawu Sanududuiidiedldumsiigadielio

T dns3e7 a9saned uarans, ‘AnseinsdlvesindisaUdudeuihuwunfndliisygnvedstad aeshu
way Sud Lraiu’ (2566) 1 ManTIRUTYIAY 29.

* Hans Kelsen, Pure Theory of Law (n 15) 1.

* Ibid.

““Hans Kelsen, What is Justice? Justice, Law and Politics in the Mirror of Science (University of California
Press 1957) 2.

“ 9%y Tewauntiuv, 75Usva (Bsessadl 1) 248.

“ gFun$ anquinad, Sud inawuuaznguTusansLing g (eessad 35) 23.

® \fiedne 28.
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“fada.

“ swaend MAsa, UseiBmanseuAnifusve) (Ses3adl 4) 374-375.

“ @fn1 wanwIduns, ‘drdnngurinethudiesadli: deanufndimenguunglunsseuges Hans Kelsen
way H.LA. Hart wagteia1sal’ (neiinud GRmansumUaudin umInenadesssumans 2560) 35.

" Hans Kelsen, ‘The Pure Theory of Law and Analytical Jurisprudence’ (1941) 55 The Harvard Law Review
44, 47-48.
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Abstract

During this period, Generative Artificial Intelligence (Al) technologies have
presented a new era of innovation across various industries, including intellectual
property (IP) rights that are greatly affected. While Al helps promote some inventions and
drive economic growth, it also presents significant challenges, particularly concerning
copyright infringement. This research paper examines the multifaceted impact of Al,
especially with intellectual property regimes: Copyright, Trademark, and Patent,
highlighting its benefits and risks. For example, the Al user could not own the
intellectual property rights of the Al-generated work. However, there is also a possible

argument about whether or not the user using Al as a tool can own the work.

Furthermore, given the developing nature of Al technology, the paper
emphasizes the urgent need for comprehensive regulation and control mechanisms to
mitigate potential risks and ensure a balance between protecting intellectual property
rights and economic and innovation development. The paper will conduct a comparative
study of selected countries, analyzing their intellectual property law and regulations that
could apply to Generative Al technology, including the United Kingdom, the United States

of America, Thailand, China, and the European Union.

Keywords: Generative Al, ChatGPT, Stable Diffusion, Copyright, Trademark, Patent,

Infringement
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.  Introduction

Artificial Intelligence (Al) has become a widely used technology in various industries.
Consequently, Al become impactful as a disruption in a wide span of legal areas,
including intellectual property, as one of the most area being affected. In this article, the
effect of Al on Intellectual Property Law will be discussed. But before we delve deep into
the legal issue, the author would like to put the spotlight of this section on the basic
knowledge of Al that is necessary to understand the whole content of this article, starting
from what Al is.
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A. Definition and Characteristics of Artificial Intelligence

Artificial Intelligence or “Al” means the development of computer programs

that are capable of simulating human intelligence.’

The term Al can also refer to any machine which exhibits characteristics
associated with the human mind, such as learning and problem-solving. One important
characteristic of Al is the ability to rationalize and take actions that have the chance of

producing the best results.

Al systems are based on mathematics and computer science, and they use
complex algorithms to solve problems, make decisions, and analyze data. At its most
fundamental level, Al operates on an input-output system: the Al system receives and

processes data (input). Then, create the response or action (output).”
B. Types of Al: Weak Al vs. Strong Al

Al systems are typically classified into two types: weak Al and strong Al. Weak
Al, also known as Narrow Al, is the most common type of Al which is found in business
and consumer application. It is designed to perform a narrow task, such as facial
recognition or recommendation algorithms, within specific parameters and constraints.
Strong Al, also known as General Al, is a type of artificial intelligence that may have

intelligence equal to or greater than humans.

If we look deeper into the category of General Al, we can see that some Al
use neural networks to learn information from massive amounts of data. Deep learning
is a type of machine learning that employs multiple input and output layers to extract
information from large amounts of data. Deep learning Al has become more popular, and
a new type of Al has been developed, which has changed the course of technology and
business around the world. Generative Al is a deep learning model that can take raw data

and learn to generate statistically expected outcomes when prompted.
C. Impact of Generative Al on Intellectual Property (IP) Rights

At first, Generative Al was used for statistical analysis. However, it has now

extended to the image, speech, text, and other data types. The most popular and

' “Artificial intelligence noun - definition, pictures, pronunciation and usage notes’ (Oxford Advanced
Learner’s Dictionary at Oxfordlearnersdictionaries.com) <https://www.oxfordlearnersdictionaries.com/definition/
english/artificial-intelligence> accessed 3 June 2024.

* Abdaladze N, ‘What Is Ai? A Complete Primer on Artificial Intelligence’ (Skillcrush, 13 September 2023)
<https://skillcrush.com/blog/what-is-artificial-intelligence/> accessed 3 June 2024.
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commonly used Generative Al among people would be ChatGPT and Stable Diffusion. As
the technology and Al ability grow, the risk regarding the use of Al also rises, especially
recarding intellectual property (IP) rights. The reason is that Generative Al can access and
take data from various sources and generate outputs that have references or are direct

from the original source.’

This process raised the issue of copyright infringement. Scholars and even the
court also decided that Al-generated work lacks creative expression from humans and
should not be protected by copyright.* Thus, this paper will specifically study the concerns
about IP rights with Generative Al, focusing particularly on copyright issues since the
public is still concerned about the ownership and liability arising from Generative works.
The ability of Generative Al to create new works based on existing data creates significant
challenges for IP regime. Questions arise about whether the output of Generative Al can
be deemed original and creative enough to meet the threshold for copyright protection

and whether the use of copyrighted material by Al systems can be considered fair use.

Aside from copyright, the paper will also study the impact of Generative Al
on trademarks and patents. The author will examine some examples of Generative Al
that have been used in public, which generate text and images for the user. The author
will analyze some foreign laws regarding intellectual property and suggest how Thailand

could adapt to this new technology trend.

[l.  Generative Al and Intellectual Property Rights

As we already discussed, Generative Al could be thought of as a type of Al that
poses the most challenges to the intellectual property regime. This section will explore

those challenges widely before we move deeper into the subsequent sections.
A. Challenges in Copyright

As the nature of Generative Al is more advanced, it typically has its own
internal decision-making algorithms that use a combination of experience and feedback

to enhance itself. The calculation and generation of the work from the Generative Al are

’ Cole Stryker and Eda Kavlakoglu, ‘What Is Artificial Intelligence (A)?’ (IBM, 25 August 2023)
<https://www.ibm.com/topics/artificial-intelligence> accessed 3 June 2024.

* Shuchi Mehta, ‘Analysis of Doctrines: ‘Sweat of the Brow’ & ‘Modicum of Creativity’ Vis-a-Vis
Originality in Copyright Law’ (IndiaLaw LLP, 11 April 2023) <https://www.indialaw.in/blog/law/analysis-of-

doctrines-sweat-of-brow-modicum-of-creativity-originality-in-copyright/> accessed 3 June 2024.
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from the data which some of them are subject to intellectual property rights. The issue
then arises when there are works that generate through these data. The ability to create
new works based on existing data creates challenges for the intellectual property regime.
This raises questions about how copyright, trademark, and patent laws should be applied
to Al-generated works.” This paper will conduct a study and focus on the following points

in each intellectual property rights

In the area of copyright law, the question emerges as to whether the output
of Generative Al can be deemed original and creative, or meet the threshold for copyright
protection. Furthermore, the source data used by these Al systems often contains

copyrighted material, raising concerns about derivative works and fair use.
B. Challenges in Trademark and Patent

For trademarks, the use of Generative Al to create brand elements such as
logos and slogans raises issues of originality, distinctiveness, and potential infringement
on existing trademarks. There could be possible concern whether marks created from

Generative Al could be registered?

Additionally, the patents have the challenge of assessing the inventiveness
of Al-generated innovations. The question of inventorship also occurs as the traditional
understanding of inventors being human individuals becomes involved with Al-generated

inventions.

In the next section, the author will discuss Generative Al and copyright, then
move on to the trademark and patent. In the end, the author will suggest how Thailand

should adapt its intellectual property law to Generative Al technology.

[1l.  Generative Al and Copyrights

In the area of Copyright Law, the question often arises as to whether or not the
work is qualified for copyright protection. To be more precise, the questions usually are
whether the work is a work of authorship and whether it is original. These questions also
apply to Al-generated work. Although a clear consensus has not been reached, each
jurisdiction has its own way of dealing with the copyrightability of Al-generated work or

at least the principle that could be used to deal with the queries.

® Faye F. Wang, ‘Copyright Protection for Al-Generated Works: Solutions to Further Challenges from
Generative AlI’ (2023) 5 Amicus Curiae 89.
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A. United States Copyright Law

Generally speaking, copyright law will only protect the work that was created
by humans. The United States (US) copyright law requires human authorship for the work
to be protected under copyright law. There must be some element of human creativity
in order for the work to be copyrightable, for instance, in the Zarya of the Dawn copyright
registration case.® The applicant submitted the book for copyright registration. However,
the applicant used Generative Al to create the illustration. The copyright office has
decided that the text, story, and arrangement of the book are protected by copyright

since they came from human authorship.

On the other hand, the illustration from the Generative Al does not receive
copyright protection. This is an example of the issue of using Generative Al combined
with the work created by humans. The rationale in this case is similar to the Monkey-
selfie copyright dispute.” Both cases emphasize the importance of the work of authorship
by humans. However, the difference is that Zarya of the Dawn has both Al-generated
parts and work from human authorship parts. It is clear that the monkey-selfie case is not
copyrightable because it is not created by humans, but in Zarya of the Dawn, the
applicant tries to argue that she has put effort and creativity on the work such as editing

the image through photoshop.

Traditionally, the copyright interpretation only intends to protect the work
created by humans. The US copyright law has scope that the work may only be
registrable if it qualifies as an original work of authorship fixed in any tangible medium of
expression.8 The term original consists of two elements, which are independent creation
by human authorship and sufficient creativity. In this case, the Al-generated work faced
issues on both components. The work is not independently created by a human author,

and the work lacks creativity.
B. Thai Copyright Law

For the Thai Copyright Act B.E. 2565, the law defines copyright as an exclusive
right concerning the work created by the author. Thus, copyright is a protection granted

to the creators of works resulting from original creative ideas using intellect, knowledge,

® “Zarya of the Dawn Letter, 21 February 2023’ (copyright.gov) <https://www.copyright.gov/docs/
zarya-of-the-dawn.pdf> accessed 3 June 2024.

" Naruto v. Slater No. 16-15469 (9th Cir. 2018).

& Urantia Found. v. Kristen Maaherra 114 F.3d 955, 957-59 (9th Cir. 1997).
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skills, and diligence.” Currently, there is no court decision regarding Copyright on
Al-generated work yet.'” Nonetheless, there is still a court decision confirming that a
copyrighted work must originate from the creator’s own original creativity, without
copying or adapting from someone else’s copyrighted work without permission." Although
it is not explicitly stated that the creator must be human, it is implied that the creation

is of human origin.

Both Thai and US copyright laws apply traditional interpretations of copyright

law, which protect the work created by human authorship.

Even so, the Thailand Department of Intellectual Property (DIP) has produced
a podcast that questions the Zarya of the Dawn case.”” The podcast raises the issue of
whether the creator can use certain technologies to help create the work, such as
Generative Al. Should we consider these types of work to be made by humans and

protected by copyright law?

The author agrees with the DIP that it should be possible to consider
Generative Al as a tool to help create the work. However, the author also thinks that the
method to assess the threshold of using Generative Al as a tool is to evaluate the
modicum of creativity and labor discretion.”” These assessments help determine the
originality of the work and check whether the creator contributes to the work enough
and deserves copyright protection. For example, if the creator only uses the Generative
Al to help rewrite and fix grammar for writing an article or the creator uses the Generative
Al to help coloring the drawing, does this consider the work to have a sufficient amount

of original authorship to qualify for copyright protection?
C. United Kingdom and Commonwealth Copyright Law

In the United Kingdom (UK), copyright law has different interpretations. In case

the work was created by a machine, the authorship is deemed to belong to the person

? cunil 2 Aedns’ <https://www.ipthailand.go.th/images/2562/Suppress/\lesson2.pdf> accessed 12 June
2024.

" ana MegnsInTuns, ‘ruiiadrelag Al $aeansuseld: ana Mayansansuns’ (bangkokbiznews,
20 September 2023) <https://www.bangkokbiznews.com/tech/innovation/1089551> accessed 12 June 2024.

" Thai Supreme Court Decision 1265/2563.

2 psymSwddumedaya, ‘wanuil Al a3etuiiavandlva? - Dip Podcast Epl’ (Facebook, 9 August 2023)
<https://www.facebook.com/ipthailand/videos/713163807287076> accessed 3 June 2024.

® Shuchi Mehta, ‘Analysis of Doctrines: ‘Sweat of the Brow’ & ‘Modicum of Creativity’ Vis-a-Vis
Originality in Copyright Law’ (IndiaLaw LLP, 11 April 2023) <https://www.indialaw.in/blog/law/analysis-of-

doctrines-sweat-of-brow-modicum-of-creativity-originality-in-copyright/> accessed 3 June 2024.
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who operated the machine and created the work under section 178 of the UK Copyright
Designs and Patents Act 1998 (CDPA). However, it is still debatable whether this

interpretation also covers Al-generated work.

There is a minor concern because the legislation does not distinguish between
computer-generated and computer-assisted work. If Al-generated work is considered
computed-generated work under section 178, the work will receive copyright protection
without the need to consider creativity and human authorship. It does not matter
whether the user uses Al to generate the whole work or only uses Al as an assistance tool
and has an expression of ideas on his own. The UK copyright law intends to protect both

types of work regardless of a modicum of creativity and contribution.

In the UK, Al-generated works are eligible for copyright protection, which
differs distinctly from the US and Thai positions. Nevertheless, the House of Commons
Science, Innovation and Technology Select Committee has advised that the current
approach under the CDPA for “computer generated” works is unsuitable for Al. This is
because Al technology not only assists in creating works but also independently

produces them."

Nonetheless, some scholars argue that Al-generated content should still be
protected for technological innovation and economic development. In the United
Kingdom, India, Hong Kong, South Africa, Ireland, and New Zealand, copyright law allows
the person who organizes the process, including the algorithm, data feed, and training,
to claim authorship of the computer-generated work created.” Generative Al output
should be considered to be computer-generated work because building and training
Generative Al is also considered to be a skilled and creative process.'® The existing law in
the UK and other countries also balances this protection by reducing the duration of

protection, which is a period of 50 years after the work is made (section 12(7) of the CDPA).
D. European Union Copyright Law

On the European Union (EU) side, the EU Al Act was passed on March 13,

2024. The legislation addresses a wide range of artificial intelligence-related issues,

' Carlton Daniel, Joseph Grasser and James Collis, ‘Copyright Protection for Al Works: UK vs Us’
(Global IP & Technology Law Blog, 6 March 2024) <https.//www.iptechblog.com/2023/07/copyright-protection-for-
ai-works-uk-vs-us/> accessed 12 June 2024.

" Faye F. Wang, ‘Copyright Protection for Al-Generated Works: Solutions to Further Challenges from
Generative A’ (n 5) 92.

* Ibid. at 93.
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including the scope of application, risk-based approach, Al system categories, prohibited
Al practices, and general-purpose Al models."” The Act also addresses several regulations
regarding copyright from Al use, such as the developer’s need to comply with Article 53
of the Act. The service must follow transparency and copyright laws."® Recital 105 also
needs the permission of the rightsholder to use copyrighted content for training and data

mining purposes."”’

The current EU Al Act addresses the procedure and responsibility for
developers to avoid risk and danger to the public through the use of Al. However, the
Act does not mention the subject of protecting Al output. In this case, the EU Al Act
continues to follow existing copyright law, which is intended to safeguard creative work
from human beings. As a result, Al-generated output is unlikely to get copyright protection

because the criteria for originality rely on a natural person authoring the work.”

Nevertheless, there is discussion in parliament on how there should be some
specific right to protect Al-generated output, such as applying the neighboring rights
doctrine, because there is no human creation requirement to obtain protection, and there

are some Al outputs that could get this type of rights like sui-generis databases.”
E. China Copyright Law

In China, the copyright law Third Amendment 2020 Article 3(8) grants copyright
protection to computer software, but it does not extend or mention computer-
generated work. However, there is a court decision that allows companies to have

copyrights over Al-generated work.

' “Artificial Intelligence (Al) act: Council gives final green light to the first worldwide rules on Al’
<http://consilium.Tpa.eu/en/press/press-releases/2024/05/21/artificial-intelligence-ai-act-council-gives-final-green-
light-to-the-first-worldwide-rules-on-ai/pdf> accessed 15 June 2024.

' ‘Eu Ai Act: Shaping Copyright Compliance in the Age of Ai Innovation’ (KEA, 2 April 2024)
<https://keanet.eu/eu-ai-act-shaping-copyright-compliance-in-the-age-of-ai-innovation/> accessed 15 June 2024.

' ‘Recital 105’ (EU Artificial Intelligence Act) <https://artificialintelligenceact.eu/recital/105/> accessed
15 June 2024.

* Hugenholtz, P.B. and Quintais, J.P., ‘Copyright and Artificial Creation: Does EU Copyright Law Protect
Al-Assisted Output?’ (2021) 52 International Review of Intellectual Property and Competition Law 1190-1216.

! Stephane Sejourne and European Parliament, ‘Report on Intellectual Property Rights for the
Development of Artificial Intelligence Technologies’ (2020/2015(INI), Committee on Legal Affairs, Rapporteur,
2 October 2020) 8-9.
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The reason is that there is enough labor and technical effort to train and build

the Generative Al to create the article.”

In November 2023, the Beijing Internet Court issued a landmark ruling that
affirmed copyright protection for Al-generated images. The court recognized the
originality and intellectual effort invested by the creator, particularly when the generated
content reflects the aesthetic choices and personal judgment of a natural person,
demonstrating a certain degree of originality. Judge Zhu Ge also gives the opinion that
Al-generated images should be protected by copyright to promote creativity and support

Generative Al as a tool for creating works.”

The recent Chinese court ruling has a significant impact on Al artists and
creators in China. It indicates that the courts may recognize the copyrightability of
Al-generated works in appropriate cases, which could provide legal protection for their
creations. This decision could encourage the creation of Al-generated works and provide

a boost to the industry.”

This ruling is considered to differ from the current US approach to Al laws and
it could benefit Chinese tech companies and the country’s economy in the long run. While
it might be a positive development for those involved in creating Al-generated content,
there are concerns about the potential negative impacts of the court ruling. Some experts
are worried about the global impact, particularly how it might affect international copyright
norms and the balance between protecting creators and fostering innovation. The ruling
led to fallout overseas, with debates on whether Al-generated images with human

contribution should be copyright-protected.”
F. Conclusion

Currently, the consensus on copyright for Al-generated work is still difficult to
establish since there are many different judicial views regarding Generative Al work.

Generally, it is clear that Al cannot own copyright since it does not have a legal

 Shenzhen Tencent Computer System Co Ltd v. Shanghai Yingxun Technology Co Ltd (2019) Yue 0305
Min Chu No. 14010, Judgment decision on 24 December 2019 by Shenzhen Nanshan District People’s Court.

Z Liv. Liu (2023) Jing 0491 Min Chu No. 11279.

* Loke Khoon Tan, James Lau, and Harrods Wong, ‘Copyright Protection for Al-Generated Works:
A Landmark Chinese Court Ruling’ (Asia IP, 29 February 2024) <https://www.asiaiplaw.com/section/in-depth/
copyright-protection-for-ai-generated-works-a-landmark-chinese-court-ruling> accessed 15 June 2024.

» Olivia Rafferty, ‘Chinese Copyright Ruling on Al-Generated Images Leads to Fallout Overseas’
(World Trademark Review, 15 December 2023) <https://www.worldtrademarkreview.com/article/chinese-

copyright-ruling-ai-generated-images-leads-fallout-overseas> accessed 15 June 2024.
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personality, but there are many opinions support the idea that Al-generated work should
have copyright protection. For instance, without copyright protection, the work can be
freely used and can directly compete with human-authored work in which users might

use Al-generated work to evade copyright infringement liability.”

From the comparative study, the UK and China have different approaches to
the US and Thai copyright, such that computer-generated work could have copyright
protection. However, in practice, it is also challenging to determine the contribution to
the creation of work. Therefore, there must be legal and technical measures to prepare

the evidence and decide who makes the arrangements that create the work.

In the end, the issue of copyright on Al Generative work is very delicate. Each
country’s legislation has a different approach. In the author’s opinion, we should adopt
the UK and China approaches so that Al-generated work can be protected in some
technological and economic aspects. However, there should also be a balance in the
protection, such as the duration of protection. The author also suggests that there should
be a test to determine the creativity and contribution to the Al-generated work. if there

is insufficient labor, effort, or creativity, copyright protection should not be applied.

V. Generative Al and Copyright Infringement Liability

As the technology of Generative Al progresses, the issue of infringement also
arises from the usage of Al. Since the nature of Generative Al is a deep learning machine
that is able to generate content based on the data that it learned, The Al could also
create work from the content that is subject to copyright protection, which might be

considered infringement by reproduction or adaptation without permission of the owner.
A. Liability of Al Developers vs. End-Users

When determining the potential infringement from Generative Al, the liability
can be imposed on two sides. The creator of the Generative Al system or the end-users

of the Generative Al systems.

The question arises whether the company that developed the Generative Al
model will be held liable for the infringement created by their models, as the model

itself is the tool that makes the infringing content. This is similar to the legal doctrine of

* Trapova A, Blogger KC and Hervey M, ‘Copyright for Al-Generated Works: A Task for the Internal Market?’
(Kluwer Copyright Blog, 14 June 2023) <https://copyrightblog.kluweriplaw.com/2023/02/08/copyright-for-ai-

generated-works-a-task-for-the-internal-market/> accessed 15 June 2024.
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contributory or vicarious liability, where the creator of the tool that enables infringement
can be held liable for the infringement committed by the user. However, there is also an
argument that the Al model is only a tool and the end-user is the one making the choice
to use it to create infringing content, similar to how the creator of copying machine is not

liable for infringement when the user makes unauthorized copies.
B. Case Studies of Al Developer on Copyright Infringements

This section will assess the possible liability of each Generative Al that the
public could use. First would be the ChatGPT, the Generative Al chatbot developed by
OpenAl.

1. ChatGPT

From the technical aspect, Data mining and general Al training is not
considered to be an acts of copyright infringement. The reason is these types of actions
are not used for expressive purposes, and the data is not redistributed to the public.
Copyrights intend to protect the expression of ideas, but Al training only extracts data for

functional purposes.”” However, the answer will be different regarding Generative Al.

ChatGPT is a Generative Al that is trained on large datasets from the
internet, and the data might be subject to copyright protection. ChatGPT can potentially
use the work that is protected by copyright and create the output. The output created
by ChatGPT could be considered as derivative work based on the dataset that ChatGPT
has learned. In this case, the nature of text-Generative Al does not copy the data but
creates the text based on the input or prompt that the user has made and created through
an Al algorithm that already learns the structures of sentences, paragraphs, and text

formats.”®

In the case of fair use defense, we have to assess the transformative test
to see whether the output changes the purpose and character of use, nature of the

original work, amount and substantiality of the portion taken, and effect on the market.”

" Jenny Quang, ‘Does training Al violate copyright law?’ (2021) 36 Berkeley Technology Law Journal
<https://btlj.org/wp-content/uploads/2023/02/0003-36-4Quang.pdf> accessed 4 June 2024.

* Helms S, Krieser, J and Will M, ‘Copyright Chaos: Legal Implications of Generative A’ (Bloomberg Law)
<https://www.bloomberglaw.com/external/document/XDDQ1PNK0O00000/copyrights-professional-perspective-
copyright-chaos-legal-implic> accessed 4 June 2024.

# Stim R and law RSA at, ‘Measuring Fair Use: The Four Factors’ (Stanford Copyright and Fair Use Center,
25 November 2021) <https://fairuse.stanford.edu/overview/fair-use/four-factors/> accessed 4 June 2024
Andy Warhol Foundation v. Goldsmith 598 U.S 508 (2023).
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In general, the output from ChatGPT is usually created from an extensive
data set without using any particular protected work. It is most likely that output from
the ChatGPT combines all of the data and material, which produces the output that fits
all the transformative test factors. Nonetheless, the answer could be different if the
output of ChatGPT targets any protected work. For example, if the ChatGPT creates the
output of fanfiction from protected work, this type of output might not consider to be

fair use and could be copyright infringement.

According to ChatGPT’s terms of use, the user owns the input, and ChatGPT
provides output rights to the user as long as they do not infringe applicable legislation
or terms of use. The terms intend to let the user be solely responsible for both input
and output content in terms of copyright management.” Although it is still debatable
whether the output of ChatGPT is protected under copyright or not, the question still
arises of who would be responsible for the copyright infringement by ChatGPT program:
the developer or the end user? However, before answering this question, we will proceed

to the Visual Generative Al that will conclude the liability section.
2. PixAl - Stable Diffusion

PixAl is one of the Visual Generative Al on the internet that uses a Stable
Diffusion system. It is a text-to-image model that uses diffusion techniques to generate
images based on text descriptions. The Stable Diffusion Process involves two main steps:
First is Text Representation. It starts with a text prompt converted into a vector
representation by the CLIP text encoder (Contrastive Language-Image Pretraining), leading
to image generation. Second is Image Representation Refinement; this process refines the
random noise into vector representation and creates a high-resolution image as a final
product. This process allows Stable Diffusion to create pictures that strongly adhere to
the input text prompts. The entire technical process in Stable Diffusion is extremely

complicated.™

Still, the key takeaway from the Stable Diffusion model is that the CLIP
text encoder did not search or use any specific image or files that match with the input.
The image generated through the Stable Diffusion has a similar concept to ChatGPT in
that they did not copy the preexisting image or data. They learn the pattern and data,

* “Terms of use’ (OpenAl) <https://openai.com/policies/terms-of-use/> accessed 4 June 2024.

 Lee S, ‘Stable Diffusion Explained and Visualized for Everyone’ (Medium, 10 November 2023)
<https://medium.com/polo-club-of-data-science/stable-diffusion-explained-for-everyone-77b53fdf1c4> accessed
4 June 2024.
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which create the algorithm that allows them to create output that looks like the prompt’s
description.” The process of diffusion renders the output with a random image that is
unrecognizable on which image it is used. The system is designed to construct and

deconstruct the data from original sources and produce the result.”

In conclusion, both ChatGPT and the Stable Diffusion system itself did
not copy any data or images; the Generative Al learns and trains through the large
dataset and creates the output. Therefore, the act from the Generative Al system did not
consider as copying, and the claim on copyright infringement and fair use defense doesn’t
need to be considered.” Therefore, in the author’s view, the developer should not be
held liable for copyright infringement since the technology behind these Als is designed

not to actually copy and produce similar work.

The development and function of Generative Al are designed to use the
dataset only for training purposes and create an output that does not copy any data
specifically. Thus, there should be no liability on the developer of Generative Al

However, the answer will be different regarding the end-user.
C. End-User Liability: The Role of Prompts and Output Management

In practice, the End-user is the one who is personally involved with alleged
copyright infringement created by the Generative Al. Users are the ones who write and
design the prompt, review the sample of output, select the final output, and determine
the purpose of the work. The user is the person who makes all the important decisions

when creating output that might be subject to copyright infringement.

To consider the liability of the end user, we will assume that the user is a
human author who uses Generative Al to create work. The user has used Al as a tool to
create creative work based on user prompts and order. Although the user creates work
through Generative Al use much less creativity and effort than traditional artists, the
process of making work is similar in that both sides have to determine what the image

should look like, what composition and style should be used, how the final work should

*2 Michael D. Murray, ‘Generative Al Art: Copyright Infringement and Fair Use’ (2023) 26 SMU Sci &
Tech L Rev 295.

> Suraj Patil et al., ‘Stable Diffusion with Diffusers’ (HUGGING FACE, 22 August 2022)
<https://perma.cc/CK5L-AEP5> accessed 4 June 2024.

* Zirpoli, Christopher T., ‘Generative Artificial Intelligence and Copyright Law’ (congress.gov)
<https://crsreports.congress.gov/product/pdf/LSB/LSB10922> accessed 10 June 2024.

56



MIaAsUAUTYIA U 5 atull 2 : ngunIAN-daa 2568

look and finalize the work that satisfied with their need.” These processes of thinking and

work creation establish the ground claim for using Generative Al as a tool.
1. Fair Use Test in Visual Generative Al: Examples and Analysis

As we have mentioned above, the nature of Stable Diffusion does not
copy the existing work. In practice, it is almost impossible to generate output that
replicates the original work. However, it will be different if the user intends to use

Generative Al for replicate purposes.

When the user uses Visual Generative Al such as PixAl, it uses Stable
Diffusion. The user has to put a prompt on what type of image the user wants and what
style and composition. Suppose the image is created based only on the prompt and
model (pre-trained base model checkpoint, which is a large dataset with images that do
not have specific images and references when creating output). In that case, the image is

created by a Stable Diffusion system that does not use any specific image for reference.

Example 1

L A A-N ]

Additionally, there are other functions that the user would like to use
because using the prompt to generate the image alone does not perfectly create the
work that the user wants. The work creation is often very randomized, and the outcome
cannot be predicted. In this paper, we will discuss two functions that are widely used

among users, which are reference images and the LoRA model.

In general, if the user uses a reference image that does not have copyright
protection, such as the user using personal sketch image. The Stable Diffusion system

could use both prompt and reference images to produce the work that the user wants.

* Kirmer S, ‘Art and Ai’ (Medium, 17 February 2024) <https://medium.com/@s.kirmer/art-and-ai-
c5f5352d8ced> accessed 10 June 2024.
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Example 2
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Al generated image Sketch image

When the user uses a reference image function, it could create a high
possibility for the Generative Al to produce work that almost replicates the original work.
One of the elements to prove whether the act from the user copies another copyrighted
work is a substantial similarity test from the US Copyright Law. In this case, we must assess

the work’s extrinsic and intrinsic tests.*

The extrinsic test compares the similarity between two works and
focuses only on the protective element of the work.”” On the other hand, the Intrinsic
test is a subjective evaluation of the overall look and feel of the works from the
perspective of an ordinary, reasonable observer.” In practice, the court will assess both
tests and filter out the unprotected element first. If there remain similarities, the court

moves to the intrinsic test.

If we apply substantial similarity to the work created by reference image
through Stable Diffusion, we have to filter out what elements are not protected. As
mentioned above the style, genre, and element that is common for the work is not
protected under doctrine of Scenes a Faire. The Example 2 that the author has provided

is the work generated through the author’s sketch image. There is no concern about

* Williams v. Crichton 84 F.3d 581, 588 (2d Cir. 1996).
*" Cavalier v. Random House, Inc. 297 F.3d 815, 822 (9th Cir. 2002).
** Funky Films, Inc. v. Time Warner Entertainment Co. 462 F.3d 1072, 1077 (9th Cir. 2006).
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copyright infringement for Example 2 since it is a case where the user uses personal work
or unprotected work for reference.

For Example 3, it is the case where the user uses copyrighted work for
the reference image.”

Example 3

Al generated image Original image

As shown in Example 3, the Al-generated work is very similar to the
original work. Although the doctrine of Scenes a Faire will provide an exemption for genre,
style, and type of work, in this case, the maid character in this picture is an original
character created by the artist that is protected under copyright since it is not considered
as genre or style but the character itself.* The Al-generated work does not change or
alter the character’s appearance at all. The only difference is that the Al-generated work

has more vivid detail and color. For the intrinsic test, it still depends on the discretion of

* The Author has asked for permission to use the image for explanation in this paper from the artist
herself, Ms. Saowapa Thammaratana.

““Under US copyright law, the character must have sufficient uniqueness and distinctiveness in order to
be protected under copyright law ; in this case, we shall assume that the character in the example met the
requirement for explanation purposes. Richard Stim A, ‘Protecting Fictional Characters under U.S. Copyright Law’
(www.nolo.com, 16 April 2019) <https://www.nolo.com/legal-encyclopedia/protecting-fictional-characters-

under-copyright-law.htm(> accessed 10 June 2024.
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the court and reasonable person. The author analyzes that using a copyrighted work to
generate an image with this extended similarity could be considered an unauthorized act

of copying based on a substantial similarity test.""

Moving on to the following function, the LoRA model (fine-tuning pertain
model technique that applies tiny changes to standard checkpoint models). The LoRA
model is different from the regular model in that it allows the user to create an
independent or open-source model that the public can use. Some LoRA models are
useful and do not have any risk of copyright infringement, such as detail enhancement
and perfect hand models that solve the issues of Al-generated art having trouble

generating hands.”

Nonetheless, the real problem with the LoRa model is that some users
have trained and created the LoRA model to develop and generate the existing fictional
character or even a natural person.® If the user uses this type of LoRA model to create
a fictional character that is subject to copyright protection, then it could be considered
to be an act of an unauthorized copy. Still, we also have to assess the substantial

similarity test.

For this paper, the author will use Furina, the fictional character from a
popular online game called Genshin impact, as an example.* (The author will not use

any reference image function and only use Furina LoRA model)

" Under US copyright law, the work must be registered with the US copyright office in order for the right
owner to file a copyright lawsuit against the infringer. In this case, the author only uses this image as an example
for explanation; we shall assume that the work met the requirement to file a copyright lawsuit to mainly focus
on a substantially similar test. ‘First Steps in a Copyright Infringement Lawsuit’ (Justia, 18 October 2023)
<https://www.justia.com/intellectual-property/copyright/infringement/first-steps-in-a-copyright-infringement-case/>
accessed 10 June 2024.

* Example of the LoRA model, ‘Perfect hand model’ <https://pixai.art/model/1622080903277692835>.

* Example of natural person model, ‘Taylor Swift’ <https://pixai.art/model/tags/Taylor%20Swift?lang=en>.

* Character information <https://genshin.hoyoverse.com/en/character/Fontaine?char=6>, Hoyoverse,
the developer of the Genshin impact game, allows non-commercial use for the re-creation of the fictional
character. Therefore, the character is allowed to be used as an example in this paper. <https://www.hoyolab.com/
article/143107>
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Example 4
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Al generated image Official image

While the Al-generated work could not entirely replicate the character as
there are still slight defects and differences, the author believes that most reasonable
people will understand and believe that this character is substantially similar to the
official character in both extrinsic and intrinsic tests. The reason is that the character itself
is not subject to the doctrine of Scenes a Faire, and the Al-generated work attempted to
replicate the character through the model that was specially trained to create this

character.

As previously mentioned above, suppose we assume that the user could use
Generative Al as a tool and have authorship over the work; the user can be liable for the
act of copying, which leads to copyright infringement if the user is trying to achieve the
output that is substantially similar to the copyrighted work by using the function that we
have discussed. Additionally, the purpose of use for Al-generated work is also a factor in
determining the fair use defense. For example, if the work is intended for parody or
criticism, it could be subject to fair use defense.” However, if the purpose and function

of the work are similar to the original work, then the fair use defense is not applicable.*

* Nathania Bates, ‘Copyright Law: Parody and the ‘heart’ of the fair use privilege (Campbell v. Acuff-Rose
Music, Inc., 114 S. Ct. 1164 (1994)’ (1996) 2 University of Florida Journal of Law and Public Policy
<https://scholarship.law.ufl.edu/cgi/viewcontent.cgi?article=1104&context=jlpp> accessed 10 June 2024.

“ Dr Seuss Enters., v. ComicMix LLC 983 E3d 443 (9th Cir. 2020).
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D. Contributory and Vicarious Liability on the Developers

The concept of copyright protection and infringement can indeed be viewed
as two sides of the same coin. When one is eligible for copyright protection, they must
also be aware of their potential as an infringer. This dual nature emphasizes the
responsibilities and risks that come with the creation and use of creative works. However,
the situation becomes more complex with Al-generated content. If Al-generated works
cannot acquire copyright protection due to the lack of human authorship, this does not

automatically exempt the creators or users of Al from potential infringement liability.

The liability for copyright infringement in the context of Al can fall on multiple
parties. It is questionable whether developers could be seen as contributory or vicarious
infringers if their tools are used to produce infringing content, particularly if they fail to
implement adequate safeguards against misuse. Conversely, end-users who input prompts
and select outputs may bear direct liability if their actions result in the creation of works

that violate existing copyrights.

To answer the question, the developer in this case should not be held liable
for contributory or vicarious liability for several reasons. Firstly, they do not know the
content that end users use to generate infringing work. The technology design of
Generative Al is to create the work based on the dataset that is not predictable by the
developer.”’ The work generated by the user also does not need approval or review from
the developer, which makes it more difficult for the developer to know about

infringement.

Secondly, the developer does not encourage the user to use Generative Al
for infringement purposes. Moreover, the creator also does not have financial benefit

from the infringing work from the user either.*

Thirdly, the developer should not be held liable for the user’s conduct if the
Generative Al can be used for substantial non-infringing purposes.” Generative Al can be
used for infringement and noninfringement based on user prompts and control. We should
not interpret Generative Al as an infringement tool but as an innovation that can be used

for non-infringing activities that benefit the economy and society.

7 Angell N, ‘Style, Copyright, and Generative Al Part 2: Vicarious Liability’ (Creative Commons,
8 November 2023) <https://creativecommons.org/2023/03/24/style-copyright-and-generative-ai-part-2-vicarious-
liability/> accessed 10 June 2024.

*® Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd. 545 U.S. 913, 937 (2005).

¥ Sony Corp. of Am. v. Universal City Studios, Inc. 464 U.S. 417, 437 (1984).
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On the other hand, there could be an argument that what happens if the
developer knows that there is copyright-protected content in the training data without
exclusion measures, or is the developer opening the platform considered an act of
facilitating?

In this case, they could arguably be liable under both theories. The
developer can be liable under contributory liability if there is proof that the developer
knew or should have known about the infringement with enough material contribution.
If we use the example in the PixAl case, the platform has a browse engine that allows
the user to find and search the model they want to use, including the character subject
to copyright protection. These facts mean that PixAl made a material contribution by
providing sites and facilities for users to commit direct infringement.

Moreover, if the developer also benefits financially from the infringing use of
their Al and has control over its application, they could also face vicarious liability.

In conclusion, Al developers could potentially be liable for contributory or
vicarious infringement if they knowingly include copyrighted material in training datasets
and fail to take adequate measures to prevent resulting infringements. The degree of
their liability would depend on their knowledge, the material contribution to infringing
acts, their ability to supervise, and the financial benefits gained from the Al’s infringing
outputs.

V. Generative Al and Trademark

Normally, the function and purpose of a trademark are to create an identity and
brand that can identify the sources of a product or service, thereby ensuring full
protection under trademark law. Registration is crucial for protecting brand identity and
securing the business’s intellectual property rights. However, Generative Al technology
raises new questions about trademark law. Specifically, it brings into question whether
marks created by Generative Al can be registered as trademarks.

Since Generative Al can create images and art much easier than before, it is
possible for entrepreneurs to use Generative Al to design logos and symbols for their
products or services. From the copyright perspective, most jurisdictions do not grant
copyright protection for Al-generated work. However, the nature and purpose of trademark
and copyright are different. Copyright is intended to protect and grant exclusive rights to
the creator who contributes creativity, effort, and labor to the work. Meanwhile,
trademarks are used to protect the brand for commercial and customer interest.”

> Amit Singh, ‘Importance of Copyright and Trademark in Business’ 2 Journal of Legal Research and
Juridical Sciences <https://jlrjs.com/wp-content/uploads/2023/03/78.-Amit-Singh.pdf> accessed 19 June 2024.
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A. US Trademark Law

In US trademark law (Lanham Act), the registration qualifications are assessed
on the use of the trademark or intent to use the trademark. There is no requirement for
a trademark to have human authorship, unlike a copyright. The two basic requirements
for a mark to be registrable are its use in commerce and its distinctiveness. There are
some prohibitions on what makes marks not registrable, such as confusingly similar,
generic terms, and primarily geographically descriptive. Therefore, the Lanham Act
focuses on the use of marks in commerce and their distinctiveness rather than on
authorship.”

Although there are possible concerns that the trademark generated by Al
could potentially be similar to the existing trademark or use the existing trademark in the
data training, if we look at the principle of trademark rights, the intention of a trademark
is to avoid confusion about source, origin, or sponsorship of goods or services. As long as
the output of Generative Al satisfies all the requirements under the Lanham Act, it should

be registered for trademark protection.”
B. Thai Trademark Law

In Thai trademark law, the law does not have requirements for human
authorship. The main requirement for the mark to be registrable is specified in section 6
of the Trademark Act B.E 2559, which are:

1. Be distinctive.
2. Not be prohibited under this Act.

3. Not be the same as or similar to a trademark registered by another

person.

°' ‘Lanham Act’ (Legal Information Institute) <https://www.law.cornell.edu/wex/lanham_act#:~:text=
The% 20Act%20provides%20for%20a,mark%20is%20likely%20to%20occur> accessed 19 June 2024.

2 ‘Al and IP: Examining Legal Rights over Al-Generated Qutput’ (Moses & Singer LLP)
<https://www.mosessinger.com/publications/ai-and-ip-examining-legal-rights-over-ai-generated-output> accessed
19 June 2024.
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Based on the Act, there is no prohibition regarding using Al to create
trademarks either. The concept of trademark law between Thailand and the US is similar
in that it intends to identify the sources of goods and services rather than protect the

creator’s rights like copyright law.”

Additionally, there could be possible concerns about the term owner of the
trademark. Both the Lanham Act and the Thai Trademark Act require the owner to own
the trademark in order to get registration. The question arises of what the owner means

in this context.

In this case, the owner in a trademark context does not mean copyright
ownership, but it is classified as a right to use the mark. The term owner in trademark law
has to assess whether such a person has the right to use the trademark. In cases where
the trademark was generated from Al, we have to look at the term of use of the
Generative Al service. Suppose it allows the user to own and use the output. Then, it

could be considered that the user is the owner of the trademark.

Currently, there are no court cases or decisions regarding using Generative Al
to create trademarks and whether it is registrable. Nonetheless, if we look at the purpose
and rationale of the law, the copyright and trademark purposes are different. Thus, the
author views that even if the mark is created from Generative Al, as long as it satisfies all
the requirements under trademark law, it should be registerable under trademark law

regardless of copyright protection.”®

VI. Generative Al and Patent

Patent is an intellectual property right that grants protection for an invention or
a design, ensuring that the inventor has exclusive rights to use, produce, and sell their

invention for a specified period.

The question arises whether an invention can be protected under patent law
when Generative Al plays a significant role in the creation process. Traditional patent law
has been built on the premise that inventors are human individuals who apply their

creativity, knowledge, and skills to develop new inventions. However, when Al systems

** Thai Trademark Act (No. 3) B.E. 2559, Section 6.

" From an inquiry with the Department of Intellectual Property, the official has confirmed that a
trademark generated from Al is allowed to be registered as long as it meets the requirements under the Trademark
Act.
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contribute to or even independently create inventions, it challenges the understanding
of inventorship. Determining the inventiveness of Al-generated innovations and assigning
inventorship in such cases pose significant legal questions.

A. Generative Al as Inventor

Currently, there are cases where Generative Al named DABUS has applied for
patents under many jurisdictions. The Al was developed by Stephen Thaler, and the
creator claims that DABUS can create new inventions by learning from algorithms and

data without human intervention.”

The issue is separate between two cases: Should Al be considered the
property of the developer or have the status of an inventor of the inventions made by
itself?

There was a debate on whether Al should have legal rights as an electronic
person. In this case, we have to classify the category of Al to answer this problem. Firstly,
both narrow and general Al should only be classified as the developer’s property. The
reason is these types of Al do not have Autonomy and Volition, which means thinking
independently, making decisions independently, and forming intentions independently.
If the creator cannot do these things, the Al should merely be considered the owner’s
property and have no other legal status.” Since Generative Al falls under the category of
general Al, it should not have a legal personality to have status as an inventor.

For Instance, In the US case Thaler v. Hirshfeld, the court rejected the
application for recognizing Generative Al as an inventor. This decision is grounded in the
legal interpretation that inventor status is exclusively reserved for individual human beings.
The court concluded that Al systems cannot hold or exercise the exclusive rights granted
by a patent, nor can they personally derive benefits from such rights. Thus, the status of

an inventor, according to the court, cannot be extended to non-human entities like N

Additionally, In the United Kingdom, the court has ruled that Al cannot possess
legal personality as an inventor under patent law. This decision emphasizes the
requirement that an inventor must be a human being. Meanwhile, the owner or operator

of an Al system can apply for a patent for innovations generated by Al.*®

> Ryan Abbott, ‘The Artificial Inventor Project’” (WIPO, 11 December 2019) <https://www.wipo.int/
wipo_magazine/en/2019/06/article_0002.html> accessed 21 June 2024.

* piung ynsduns, ‘ngraneivlyanussivg’ (2561) 473) Nsansiiienans uninerdusssumans 491-511.

*" Thaler v. Hirshfeld, 558 F. Supp. 3d 238 (E.D. Va. 2021).

*® Thaler v. Comptroller General of Patents Trade Marks and Designs (2021) EWCA Civ 1374.
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On the other hand, In Australia, the court has ruled differently, stating that Al
can be designated as an inventor. The main reason is that the law in Australia does not
define inventor terms as limited to natural persons. However, despite this recognition of
Al’s inventive status, a human individual must still hold the application for a patent and
the grantee’s patent rights. Thus, while Australia acknowledges the creative contributions
of Al, it maintains that the legal and procedural aspects of patent rights are strictly reserved

for human applicants.”

For the Thai Patent Act B.E. 2542, the law mentions that an individual eligible
to apply for a patent must be of Thai nationality, a juristic person with a main office in
Thailand, or another nationality, as specified in section 14. Since Al does not have the
status of a person with nationality and does not qualify as a juristic person, it cannot be

considered an inventor under the Patent Act.®’

In summary, the author believes that Al should not have the status of an

inventor eligible for patent rights for the following reasons:

1. Al cannot exercise a patent holder’s rights by the law’s objectives

without human intervention or control.

2. Al is not the entity that invests effort, knowledge, and expenses in
creating inventions and thus should not be rewarded based on

economic rationale.

3. Granting patents to Al does not incentivize research and innovation

development.
B. Invention from Generative Al

The inventions created by Al should be entitled to patent protection if they
meet the patent criteria under the Agreement on Trade-Related Aspects of Intellectual

Property Rights (TRIPS), such as novelty, inventive steps, and industrial applications.®"

In this case, the owner of the Al should be entitled to be an inventor if the
owner develops the Al with diligence and effort. However, if the owner or user of
Generative Al is not the developer who built the Al, they should not receive the benefits

of patent protection.

** Thaler v. Commissioner of Patents [2021] FCA 879.
% Thai Patent Act (No.3) B.E. 2542, Section 14.
* WTO TRIPS Agreement, Section 5, Article 27.
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It should be noted that disclosing the technical characteristics and proving
the level of inventiveness for inventions created from Al systems is not as easy as
inventions created by humans, which poses a challenge in assessing the patent
qualification criteria.

In the US case, the United States Patent and Trademark Office (USPTO)
provided Inventorship Guidance for Al-assisted Inventions to the public, outlining how the
USPTO will assess inventorship concerns as Al systems become more involved in the
invention creation process. According to the guidance, while Al-assisted inventions are
not automatically unpatentable, the inventorship assessment should prioritize human
contributions, as patents are intended to incentivize and reward human innovation.
Patent protection can be sought for inventions where a natural person makes a significant
contribution to the invention.*

In addition, the Intellectual Property Task Force Chairs have reached a

consensus among experts in various industries that:*’

- Inventions facilitated by Al should be eligible for patent protection. Since
humans bear responsibility for these inventions, they should be entitled

to patent protection to drive innovation.

- Clear guidance is necessary to determine which “individual” qualifies as
the inventor. When Al is involved in the invention process, guidelines
are needed to define what constitutes a human’s inventive contribution

in borderline cases.

- Al'is a “tool” In the eyes of the law, Al’s role in innovation is that of an
advanced tool that is not capable of independent conception and thus

cannot qualify as an “inventor” in its own right.

Under the Thai Patent Act B.E. 2542, if an innovation created by Al meets all
the criteria according to patent law and does not fall under the exceptions for protection,
such as being a scientific and mathematical rule, theory, or a data system for computer

operations, it can be patented according to the procedures specified by the law.**

% “‘Inventorship Guidance for Al-Assisted Inventions’ (The Federal Register) <https://www.federalregister.
gov/documents/2024/02/13/2024-02623/inventorship-guidance-for-ai-assisted-inventions> accessed 21 June 2024.

® lancu and Elluru, ‘When Ai Helps Generate Inventions, Who Is the Inventor?’ (CSIS)
<https://www.csis.org/analysis/when-ai-helps-generate-inventions-who-inventor> accessed 21 June 2024.

 Thai Patent Act (No.3) B.E. 2542, Section 5 and 9.
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In the end, while Generative Al systems, such as DABUS, have demonstrated
the capability to create inventions, traditional patent laws are fundamentally built on the
notion of human inventorship. The evolving landscape of Al and intellectual property will
necessitate continuous dialogue and adaptation to balance technological advancements

with legal principles.

VII. Suggestion on How Thailand Should Adapt Its Legislation on
Generative Al Technology

Since the advancement of Generative Al technology poses challenges for
intellectual property regimes worldwide. Thailand also needs to adapt its IP laws to
address the unique issues arising from Al-generated content. The author will provide some
suggestions for Thailand’s intellectual property law, particularly in relation to copyright,
trademark, and patent.

A. Copyright Act Suggestion

Currently, Thai copyright law does not explicitly address the issue of
Al-generated work. The Author suggests that section 4 of the copyright act should be
amended by adding the definition of artificial intelligence and Al-generated work. The
Author believes that adding a defined term will help define the work and apply the law
to the new Al technology.

Additionally, the Author views that section 6 of the copyright should also be
amended by adding the Al-generated work to fall under copyright work. Al-generated work
should have copyright protection in some circumstances. As we observe from multiple
jurisdictions, works created with the assistance of Al should be copyrighted if humans are
involved in the creative extension that requires sufficient creativity. Applicants for
copyright must disclose when the creator’s work includes content generated by Al. This
aliens with the theory of motivation and balance between the creator and societal
benefits, providing protection while primarily considering the public’s interest and creat-
ing a balance for the creator’s benefits.

B. Copyright Infringement Suggestion

Under Thai copyright law, the act of reproduction has a similar concept to
the act of copying under US copyright law. The user is liable under direct infringement if
it can be proven that the user used copyrighted material to create work that is considered
to imitate the original work, which fits with the definition under the Thai Copyright Act
B.E. 2565.%

% Thai Copyright Act (No.5) B.E. 2565, Section 4 and 27.

69



Nitiparitat Journal Vol. 5 Issue 2 : May-August 2025

There are still issues regarding the developer’s liability since Thai law does
not have a concept of vicarious and contributory liability. Moreover, secondary
infringement under the Thai Copyright Act is not applicable in this case because the

context and technology behind Generative Al do not fit the conditions under the law.*

Even under criminal law and tort law, it is still possible for the developer to
be liable as a joint actor or facilitator.” Thai copyright law should implement a new and
proper mechanism to deal with the infringement arising from Al technology that has

conditions similar to vicarious and contributory liability under US law.
C. Trademark Suggestion

The DIP permits the registration of trademarks for Al-generated work,
provided that these trademarks comply with existing trademark regulations. However, this
raises concerns regarding the clarity of ownership. It is important that the entity or
individual utilizing Al to create a trademark possesses the legal right to do so. Applicants
for trademark registration must demonstrate their legal entitlement to use the mark. This
could be evidenced through adherence to the terms of use of the Al platform employed

in the creation process.
D. Patent Suggestion

For Al-generated inventions, the Thai Patent Act B.E. 2542 should maintain
the principle that only human beings can be recognized as inventors. However, the
contributions of Al in the invention process should be acknowledged, and the human
who directed and supervised the Al should be listed as the inventor. Furthermore, the
law should require transparency in Al use, which should be mandated through detailed
disclosure requirements when filing for patents. This would involve explaining the role
of Al in the invention process and specifying the contributions of both the Al and the

human inventor.
E. Conclusion

The arrival of Generative Al marks an important moment in the evolution of
technology and intellectual property regimes. The comparative study has revealed
significant disparities in how countries approach the protection and regulation of
Al-generated works. While countries like the United Kingdom and China have taken more

inclusive stances, allowing some level of protection for Al-generated content, others like

% Ibid, Section 31.
" Thai Penal Code, Section 86. ; Thai Civil and Commercial Code, Section 432.
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the United States and Thailand adhere strictly to traditional interpretations of human

authorship.

The core challenge lies in balancing the promotion of innovation and
economic growth with the protection of intellectual property rights. As Generative Al
continues to evolve, it becomes crucial for legal frameworks to adapt, ensuring that

creators are adequately protected and incentivized.

As Thailand and other nations navigate the complexities of integrating
Generative Al into their intellectual property regimes, there must be a balance that
promotes innovation without compromising the foundational principles of intellectual
property law. Thailand must ensure that its intellectual property laws remain relevant
and adaptable in the face of Al advancements.
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Abstract

The Concept of Constitutional Import is one of the approaches in the study of
comparative constitutional law. It focuses on examining the complex dynamics of
transferring constitutional legal ideas from one jurisdiction to another, as well as the
actions or events that lead to changes in these ideas within a new context. This work
aims to present preliminary considerations on the concept of constitutional import and
to highlight that this approach is a burgeoning trend in the field of legal scholarship
internationally. In Thailand, there are already examples of academic works utilizing the
concept of constitutional import as a framework for studying various issues. Furthermore,
this work seeks to explore the potential application of the concept of constitutional
import as a framework for studying the process of importing the Rule of Law into
Thailand’s constitutional system. The objective is to evaluate how the Rule of Law has
been integrated into Thailand’s constitutional system, identifying any challenges or
obstacles that require thorough understanding to ensure appropriate adaptation and

refinement in the future.

Keywords: Constitutional Import, Comparative Law, Rule of Law
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Author’s Guidelines

Preparing Manuscript

Manuscripts submitted for consideration to be published by Nitiparitat Journal must
comply with the following requirements:
1. Required information:
1) Title of the manuscript, both in Thai and in English, which is concise,
comprehensive and clearly represents the content of the manuscript.
2) Author’s name, both in Thai and in English.
3) Author’s academic title (if applicable), both in Thai and in English.
4) Author’s email, which can be either a personal account or an account
belonging to author’s affiliation or employer.
5) Name and address of author’s affiliation or employer, both in Thai and in
Enslish.
6) Abstracts, both in Thai and in English, which do not exceed 300 words each.
7) Minimum of 3 keywords, both in Thai and in English.
2. Required Format:
1) Use Microsoft Word Processing Program and save in .doc or .docx format.
2) Typewritten on A4 size (21 x 29.4 centimeters) on one side.
3) Use top and bottom margin at 1 inch (2.54 centimeters) and left and right
margin at 1 inch (2.54 centimeters).
4) Use TH SarabunPSK or TH Sarabun New fonts with font size at 16 points for
content.
5) Use single spacing.
3. Citation Style:
1) Use footnote format for citation, using TH SarabunPSK or TH Sarabun New
fonts with font size at 12.5 points.
2) Use OSCOLA Style Citation, for instance:
- Legal Citation Format:
SgeTsuuTweaNdnsing w.e. 2560 11951 30.
WIZIVUYLANITTUTUVOINNMIELA W.A. 2534 UIms1 19.
- Case Citation Format:
Balogh v Hungary App no 47940/99 (ECtHR, 20 July 2004).
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- Book Citation Format:

IR ENGFUNS, NGUNIYSEHINYsEMA (18 1, Rusingadl 2, Fayavu 2543) 44,
Andrew Burrow, Remedlies for Torts and Breach for Contract (3rd edn, Oxford
University Press 2004) 317.

- Article Citation Format:

n3AVE vewaanan, ‘Bviswavesdsiudynludiauetenan’ lu gan Iagndivg]
wazANE (USTNN3NNT) 60 Unr3oms (sefiasiiiiaunan 2555) 25-40.

Sophia Kopela, ‘Archipelagos and archipelagic regime in the law of the the
sea’ in Gordon Houlden and Nong Hong (eds) Maritime Order and the Law
in East Asia (Rougtledge 2020) 228.

TG 9r01591, ‘N33 UTaNININNIINITANSENINUSEWNA’ (2530) 2 5805
Tff1ans UnINeIREsTINAIENT 36, 38-40.

Jeremy Waldron, ‘The Core of the Case against Judicial Review’ (2006) 115
Yale Law Journal 1346, 1372.

- Thesis Citation Format:

asfnm Avdvsiauna, ‘Arwiufianiengvesdfyana: MIANYIINMINY
Wisuileou Tnsanisfiderfulsemalng’ Guendnud dRmansunduda
UNINYIALTIINAENT 2527) 130-133.

Ram S Jakhu, ‘The Legal Regime of the Geostationary Orbit’ (D.C.L. Thesis
McGill University 1983) 40.

- Blog and Website Citation Format:

Fsmad aunsdnsiand wazane, ‘Aefunuulngs fu seiy 309e0a wakiou
nouwansU1gnan Rule by Law wuulng’ (Way Magazine, 5 Wawa1au 2563)
<https://waymagazine.ore/thongchai-vinijjakul> duduiile 19 fuenew 2563.
‘Why does the data protection law apply to?’ (European Commision)
<https://ec.europa.eu/info/law/law-topic/data-protection/reform/rules-
business-and-organisations/application-regulation/who-does-data-

protection-law-apply _en> accessed 11 October 2020.

- Subsequent Citation Format:

Full Citation

** H Patrick Glenn, The Cosmoplitan State (Oxford University Press 2013)
156.

Subsequent citation using shortened form of case name and a cross-citation

to footnote 1 where the full citation can be found
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® H Patrick Glenn, The Cosmoplitan State (n 50) 291.

* Thai Version (@49530 50)

Full Citation

 Michael G Bridge and others, ‘Formalism, Functionalism, and Understanding

Secured Transactions’ (1999) 44 McGill Law Journal 580.

Subsequent citation immediately after the full citation:

** Ibid.

Original source cited again but with different page numbers

' Ibid 320.

For more information, please visit:

https://www.law.ox.ac.uk/sites/files/oxlaw/oscola_dth edn_hart 2012.pdf

4. Authors should ensure that all errors relating to spelling, Thai and English
grammar, and inconsistency of using transliteration of English words be
corrected throughout the manuscript.

5. Content and footnote of each manuscript should not exceed 30 pages, or

under the sole discretion of the editorial board.
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Submitting Manuscript

1. Nitiparitat Journal only accepts manuscripts which are submitted through online
channel, in accordance with the requirement prescribed by the Thai Citation
Index (TCI). Authors can submit their manuscript through the website of the

journal using the Thai Journals Online (ThaiJO) system at:
https://s006.tci-thaijo.org/index.php/NitiPariJ/about/submissions
2. Online submission process

1) Visit the journal website at: https://s006.tci-thaijo.org/index.php/NitiPari)/index
(readable in both Thai and English, but clicking change-language button at
the top right of the website)

2) Registration as members of the ThaiJO System is required before submission.

3) Study the “Author’s Guidelines” carefully and perform preliminary formatting

as prescribed by the journal.
4) Submit the manuscript
5) For more information, please visit:

https://drive.google.com/file/d/1y217JvKwnwdevJdP2X1fjNT50PxZ2aaZ/view

Review Process

The Editorial Board of Nitiparitat Journal will utilize the following procedure in receiving

and reviewing the submitted manuscripts:

1. After the authors have submitted the manuscripts through the online channel,

the authors will be informed of the acknowledgment of submission.

2. The Editorial Board will process the manuscripts for initial screening and inform
the authors of the decision without delay.
1) The manuscripts that pass the initial screening will proceed to the following
stage.
2) The manuscripts that are rejected in the initial screening will not be

considered for publication.
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3. If the manuscript passes the initial screening, it will undergo reviewing process.
1) Each academic and research articles shall be peer reviewed using the
double-blinded process by at least one qualified individuals, whom the
Editorial Board carefully select owing to their expertise corresponded with

the substance presented in the articles.

2) Other manuscripts shall be reviewed by the Editorial Board.

4. Having reviewed the manuscripts, the reviewers or the Editorial Board will
provide expert opinions on the quality of the manuscripts, such as academic
errors, use of language, content comprehensiveness, academic quality, clarity,
importance to the relevant academic field, and classify the decision into one
of the followings:

1) Accepted for publication without any revision.

2) Revision is mandatory, and the revised manuscripts shall be sent to the
Editor-in-Chief to consider or returned to the reviewers for further review.

3) Not accepted for publication.

5. The Editorial Board will, without delay, inform the authors of one of the
following decisions.

1) If the manuscripts are “accepted for publication without any revision”, they
will be eligible to proceed to the following stage.

2) If the manuscripts are noted as “revision is mandatory, and the revised
manuscripts shall be sent to the Editor-in-Chief to consider or returned to
the reviewers for further review”, they will only be eligible to proceed to the
following stage after the authors have revised them, and the Editor-in-Chief
or the reviewers (as the case may be) have so agreed.

3) If the manuscripts are “not accepted for publication”, they will not be
considered for publication.

6. After receiving the follow-up evaluation from the reviewers, the Editorial Board
will perform a final check of the manuscripts before proceeding to printing.
The Editorial Board reserves the right to check, revise, request for additional
information, and perform formatting in accordance with the prescribed style.
The Editorial Board may request the author to perform additional revision

if necessary.
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7. The Editorial Board will publish the manuscripts that have been evaluated as
“accepted for publication without any revision” or that, in the case of having
been evaluated as “revision is mandatory, and the revised manuscripts shall
be sent to the Editor-in-Chief to consider or returned to the reviewers for
further review”, have been revised satisfactorily, and have been formatted in
accordance with the prescribed style. The Editorial Board reserves the right to

determine the order of publication in the appropriate occasion.

Other Requirements

When submitting the manuscripts to be considered for publication, the authors agree,

accept, and warrant that:

1. The manuscript has not been previously published in any form, nor is it is under
review for publication in any other journals within 90 days from the date when
the Editorial Board has received this manuscript.

2. The manuscript is written exclusively by the author or along with the
co-author(s) as submitted.

3. The manuscript is original, does not contain plagiarism, and does not infringe
any copyright.

4. The Editorial Board reserves the right to perform additional revision and/or
formatting into the prescribed style, to convert this manuscript into an
electronic form (PDF) for publication in the website of Faculty of Law,
Chulalongkorn University online library, and to publish this manuscript from

the date hereof onwards.

5. Decision whether to publish the manuscript solely belongs to the Editorial
Board, and such decision shall be final. The Editorial Board is not responsible

for any contents nor accuracy in the manuscript.
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Publication Ethics

Responsibilities of Authors

Authors must:

1. Certify that their submitted manuscript is original with proper citation to avoid

plagiarism.

2. Certify that their submitted manuscript has not been previously published in
any form, nor is it is under review for publication in any other journals within

90 days from the date when the Editorial Board has received this manuscript.

3. Certify that their submitted manuscript is written exclusively by the author or
along with the co-author(s) as submitted and the listing of authors should be
jointly determined and accurately reflect who carried out the research and

wrote the article.

4. Present only true fact.

5. Submit the manuscript in accordance with the prescribed format.

6. Ensure that the manuscript does not contain any libelous matter or infringe
any copyright or other intellectual property rights or any other rights of any
third party.

7. Declare the source of funding or support in the completion of the manuscript.

8. Declare any potential conflicts of interest, if any.

9. Inform the Editor-in-Chief or publisher of any significant error in their published

manuscript.

Responsibilities of the Editor-in-Chief

The Editor-in-Chief must:

1. Ensure that the published manuscripts are in line with the aim and scope of

Nitiparitat Journal.
2. Ensure the quality of the published manuscripts with willingness to publish

corrections and clarifications when required.

3. Ensure that no published manuscripts infringe copyrights and measures against

plagiarism be taken seriously.

4. Not publish manuscripts that have already been published elsewhere.
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5. Act in a fair, balanced manner when carrying out his/her duties, without
discrimination based on institutional affiliation, gender, ethnicity, sexual

orientation, religious, political beliefs and other comparable grounds.
. Ensure no conflicts of interests, if any.
. Provide guidelines for authors regarding the submission of manuscripts.

. Keep authors informed of the consideration progress.

O 00 ~N O

. Maintain confidentiality regarding the identify of both authors and reviewers
throughout the entire double-blinded consideration period.
10. Provide reviewers with revision guidelines.
11. Make decisions based on quality and suitability for Ntiparitat Journal without
any external interference.
12. Publish the description of peer review process and be able to justify any

significant deviation from the described process.

Responsibilities of Reviewers

Reviewers must:
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1. Undertake to improve the quality of the manuscript under review with care

consideration, objectivity, and in a timely manner.

2. Avoid using improper, inappropriate or disrespectful language for providing
review feedback.

3. Declare any potential conflicts of interest, if any, and refuse to review any

manuscripts if there are grounds for conflicts of interest.

4. Respect the confidentiality of any information or material contained in the

manuscript during the review process.

5. Inform the Editor-in-Chief of any suspected plagiarism.






