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ABSTRACT

The Constitutional Court is a judicial organization established by the spirit of the
Constitution that intended to be a mechanism for oversighting the exercise of state’s
authority and protecting rights and liberties in whatever circumstances. Consequently, the
Constitutional Court protected people’s rights and liberties in public emergency situations
based on her duties and powers provided in the Constitution. This article therefore aimed at
studying the role of Constitutional Court in protecting people’s rights and liberties under
public emergency situations by examining decisions of the Constitutional Court as unit of
analysis.

After analysing decisions of the Constitutional Court related to the protection of
people’s rights and liberties in public emergency situations, whatever it was a ruling or an
order, it found that such decisions did not only illustrate the role of the Constitutional Court
in protecting rights and liberties under severe circumstances like public emergency situations
but also reflected legal limitations arose from rules and procedures in submitting an
application to the Constitutional Court as provided in the law on her procedures. These
caused the Constitutional Court not to effectively provide constitutional protection as
prescribed in the spirit of the Constitution. In this regard, it was therefore necessary to
amend the Law on Procedures of the Constitutional Court and also proposed the
Constitutional Court, especially each individual Justice, to change her interpretative
approach by embracing 'the right-based approach'. It meant that the Constitutional Court
should pay more attention to rights and liberties of people in case where the fact obviously
illustrated that their fundamental rights was actually violated by the State authority during
public emergency situations rather than adhere to rules and procedures provided by the
law.

Keywords: Public Emergency Situations, Constitutional Court, Protection of People’s Rights

and Liberties
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2018, p. 21)
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(ngninus Sgeansunidudin uminerdesssumans 2557). isede ¥idndleiaed, ‘n1squasesdniuyvevuniglansssiy
MyuansuImsTynsiuaaunsaianidy’ (uilnus dRmansumdugin umingdoysm 2558). 2dud wuges, ‘nsdeduldnse
wiruANIUSmsTInstuanunsalaniduy wa. 2548 fun1sAuasesdnsuasiaiainvesUssyivw’ (nendinug dfmansum
Toudin ur1Inendesssuaans 2549). uar Mwug gniNg, ‘NISAIVANAILYIUAIENUNIEVBINIINTLYINNIUNATINUNTEI Y

MyuansuImsynsluaniunisalanidu w.e. 2548° (ngrinus dimansuvndugin svninedousifivans 2555).
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A0 IBlaNERASS0ME (public emergency) wizduunaudeiififauinisniauseiimans
1AauAgAA51305F1sI (the Roman Republic) uazdunensnaudsgatiaqiudsagyiouliifiuain
MsnsgsssuyauazngrnengluresUszmaig 4 ldnaRneusualiundouimslunisudle
anunnsalgniduaisisae TInfsainnnsiinguane seninussmald Sy gAlisuiaunsganali
annsaidssviesyiuanmsufmuitusnsdl Wedeandnyfuanunisaianiduasisugduse
AnAuRoAULTuBE YRR (a public emergency which threatens the life of the nation) ws
nsviufenmesaniunsaianidumssagndusdldiarudanuifoosls :Dalemaliunasomie
fdsuatsannsalinafitelunisfinnuaniunsaifiinduiodumenalunislésuafivey

meldanunisalaniduansisaela (auea Junsaud®, 2559, nt 37 - 42) usanani @n1un5al
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aniduanssazdududigniunldumunnisusenangdenisfn (martial law) essennanvuy
meymdal (hetoric) Ieudanguuaziianunnefiniiendy suisdaduffigataaanuuanaig
YIFIATIMUUUALAL (traditional war) @3AT1MIUTU (class war) N153a13a (linsurgency) Lag

[y

A0UNNTAIBY 9 LU ABAINNIIABNITFE Lasman1saliefiuAn19sIITNIRY (Neocleous, 2007,
pp. 506 — 507)

Tunufnyvesnuenssuidnisild (the Venice Commission) el aatunisal
anduassauzluaaunisalfviiliiamsiUasuidasansiunatas ninfiveamuieuuesdy was
& ) ] a = YR ¢ Y a a = 0o 9 ¥ a o
Juanunsainihlugmsidemsessiviusnsdllunisfuasesdnsuazasam vibiiauuilduves
nsaglindnsuyweruIINMsidauIavessgnelaaniunisalieng (Ozbudun & Turhan, 1995,

pp. 3-4) YUY Nicos Alivizatos LazAny (Alivizatos, et al, 2020) a5ungIn@a1unsal

add v

gmﬁummmuﬁuamumsaﬁﬁLﬁuﬁwiaﬂizmmmwaﬂwmz “¢1A51” (temporary) wagn1s Ly
o [y L4 av 1 [y Y U = [ P o & N 4 =
gunavessgunguungluaatunsaiundlianuisadanisla dtuidndudeuledndunazdesdinig
1OV “81unafikAe” (exceptional power) TiAR18UIHITLNDIRAILITAAIMUALINTAITAN 9 L]ND
SulefuanunisalilieUu Aty anunsaianduasisasinduaniunisaliidieguuiugiues
AULANANEIEIINE “Anuduunf” (normalcy) MU “n1sentiu” (exception)

oty TumadmniswasluszuunguuneseninassmalaliaidninauvesAingn1un13al
Qmaummsw (public emergency) w1bieg19u1aula 81% 91uvee Alan Greene (Greene, 2020,

Y a P = sado o v & a A v o g v
p. 9) leesunalidmunetis anunsaliisgimualnduaniizinganinansenuegaieussauinli

o
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#1917 067191577 nAn1sEnitaUssmaisnaninaiilesuaransnianisidles (nterational
Covenant on Civil and Political Rights: ICCPR) lafinmsssyiisanunisalaniuaisisastonlilude
4 y5saviledn “TunsdliifaaIunsalaniduaorsasiitusssenuiiuegvenid uaznisaisiey
Yosan1unIIaRlA UM Ussnimeehatunensuda sgdmundniilernvsduldumsnisidu
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aNN15ETIAYT NausEU ANutandwsennuliasungluuseme (Internal conflict and unrest)
A a a ¢ a . e . = ay ya A o & A |
U30INGANITUNINATEFAD (Economic difficulties) Fadllgiinanssnununssauiatuidmasieniny
[ 1 a = 1 <) 4 a a & [y | ) I a v @ | =
Juegveswd Widedinduanrunsalaniduiludunsiereanulusgrosniniuiunings &
denndoauALLLTAlUNLNELaY 29 (General Comment no. 29) Y9IAMENTIUIBNNTANS
UYBEYULIanUTEY19R (UN Human Rights Committee) N158y31 Hlanungainudtaniunisel
i = ) « ¢ a o & (Y] | I 1 a2, .

wielunnnsdiasdu “anumsaiani@uiniludeseninuluegveswi@” (The public emergency
which threaten to the life of the nation) t&uslu (UN Human Rights Committee, 2001)
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W& AUl Alan Greene (Greene, 2020, pp. 11 — 12) @liiu31 n15UsENIAGAIUNITAIRNLAUYDS
v W A [ a o 1 « o [ 9 . = = Ao o [ %
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= Y

Usgniaaniunisaignidy lesannniadenlunisuileaatunisaiiinduiiogednadnia (a
. . . & 1 & a & Ao o & v A a v
constraint in choice) %39919kidNIE0N Y3019 0UN15NSFINTUARLARNLLINIINEF
a 9 v oA = P ) fad a X . v &
NANTENUNAITBURsnI Loy ULUAUADIUNTAIILARTU (the lesser of two evils) AYUU N3
d' a 1 cal a dﬁ( [ L4 a A & [ 1 I 1 a A 1
Mgiasannanunsainiatuduanunsalaniduasisasndudosennuluegvesviiviely
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Junisthasawindy sufadeanunisaliguittudugaas n1sldsiunamfan1sausgessuyyn
dondugaaslumeiuniu
vaurlugaadeluaitu Carl Schmitt loaSunedn anunisalaniu (state of emergency)
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a i ¢ A A v s a € o & A DI < <
aniaY Mu1eAUIlUEnIUAITAININNITEle a1 aeRetUnddudunazdesiduadniasa
< ) vt W = a 1Y & < v o
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gousuIszuautaslunazanunsatuindoulaninusiaandSulinteu vaugiAgIfussuauLas
Uszysulnedauunpniesdesdndagissegnaanalugniun1saiund widmsu Schmitt wd?
asAesUndasusingituanitgluguiliinaniunisalan@uintu sewmell asdesUnddelall
AnuduusiusEUUNguuneUnd waglidiauduiusnisnisilesduesAnsnusgessuya @Alsnd

paulnyad, 2548, w1 127)
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