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Abstract

This is a qualitative research aiming to study legal difficulites on State-Owned
Enterprises (SOEs) under competition laws of Thailand and other jurisdictions, to
study benefits and drawbacks of subjecting SOEs under Thai competition law,
and to suggest prescription of a notificaiton for SOEs exemption on case-by-case
basis which is based on consideration of anti-competitive behavior.

The findings of the research indicates that the legal difficulty of Thai
competiton law is the “blanket exemption” of SOEs from Thai competition law.
This difficulty results direct negative effects to Thai competition regime. The
research studies the case of the EU and the US competition law regarding SOEs.
It has been found that both jurisdictions do not provide blanket exemption to
SOEs but rather adopt targeted exemptions or special treatments based on
specific circumstances on case-by-case basis. They also provide clear criteria for
such targeted exemptions.

The research suggests prescription of a notificaiton for SOEs exemption on
case-by-case basis which is based on consideration of anti-competitive behavior
by the authority given under Section 17(2) of the Competition Act 2017.

Keywords: State-Owned Enterprises, competition law, fair competition, blanket

exemption for State-Owned Enterprises
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! OECD, Competition and Financial Markets (Paris: OECD Publishing, 2009).

2 Buccirossi P. and Lorenzo C., Competition Policy and the Balance of Enterprises, Loannis Lianos
and Damien Geradin ed., Handbook on European Competition Law: Enforcement and Procedure
(UK: Edward Elgar Publishing, 2013).

3 Monti G., “Article 86 (now 106 TFEU) and Public Undertakings,” Common Market Law Review 39,
no. 6 (2002): 1317-1358.

* Hovenkamp H., Antitrust, Federalism, and the Regulatory State, Antitrust Policy and Vertical
Restraints (London, UK: Routledge, 2018), 37-55.

> Ibid.

 Monti G., “Article 86 (now 106 TFEU) and Public Undertakings”
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° OECD, Competition and Financial.

10 Thai Competition Act of 2017, Section 4 (2).
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1 Borenstein S. and James B., “The U.S. Electricity Industry After 20 Years of Restructuring,” 23 NBER
Working Paper No. 21113 (April 2015).

12 Kovacic E. and Carl S., "Antitrust policy: A century of economic and legal thinking." The Journal of
Economic Perspectives 14, no. 1 (2000): 43-60.

13 Becker S., Crime and punishment: An economic approach, The Economic Dimensions of Crime,
(London, UK: Palgrave Macmillan, 1968), 13-68.

19 Zhang X. "The enforcement of the Anti-Monopoly Law in China: An institutional design

perspective,” Northwestern Journal of International Law & Business 30, no. 1 (2010): 151-172.
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15 OECD, Competition and Financial.
16 Monti G., “Article 86 (now 106 TFEU) and Public Undertakings”.
7 Becker S., Crime and punishment: An economic approach.

18 Kovacic E. and Carl S., "Antitrust policy: A century of economic and legal thinking".
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1% Borenstein S. and James B., “The U.S. Electricity Industry After 20 Years of Restructuring”.
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perspective".

2 Hovenkamp H., Antitrust, Federalism, and the Regulatory State.
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% Thai Competition Act of 2017, Section 4 (2).
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East Asia: Financial Crisis, Restructuring, and New Growth (Oxford: Oxford University Press, 2011): 95-124.
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% Svetiev Y. and Paolo B., "The Challenges of Competition Law Enforcement in Regulated Industries:
Issues in the Application of the Thai Competition Act to State-Owned Enterprises," World
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2 Thai Competition Act of 2017, Section 4 (2)
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Process.

32 Commission v. Italy, Case 118/85, [1987] ECR 2595.

3 Poucet v. AGF & Pistre v. DCCAF (1993) Poucet and Pistre v. France, Joined Cases C-159/91 & C-
160/91, [1993] ECR I-637.

34 Macrotron (1991) Hofner and Elser v. Macrotron GmbH, Case C-41/90, [1991] ECR 1-1979.
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* Irish Sugar plc v. Commission of the European Communities, Case T-228/97, [1999] ECR 11-2965.
% Posner R. Antitrust Law, (Chicago, US: University of Chicago Press, 2001).
" Hovenkamp H., Antitrust, Federalism, and the Regulatory State.
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¥ Hovenkamp H., Antitrust, Federalism, and the Regulatory State.

90 parker v. Brown, 317 U.S. 341 (1943).

1 Posner R. Antitrust Law.

% Sidak, J., "The United States Postal Service as a cause of and a solution to some antitrust

problems," Criterion Economics Working Paper, (2015).
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% Hovenkamp H., Antitrust, Federalism, and the Regulatory State.

% OECD, Competition and Financial Markets.

% Hovenkamp H., Antitrust, Federalism, and the Regulatory State.

% Zhang X. "The enforcement of the Anti-Monopoly Law in China: An institutional design
perspective"

%7 Kovacic E. and Carl S., "Antitrust policy: A century of economic and legal thinking".

% Buccirossi P. and Lorenzo C., Competition Policy and the Balance of Enterprises.

% Zhang X. "The enforcement of the Anti-Monopoly Law in China: An institutional design

perspective".
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