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Legal Limitations of Civil Liability for Environmental and
Natural Resource Damages: A Case Study of Flooding and
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Abstract

This research examines the legal limitations of civil liability in Thailand,
specifically under Section 420 of the Civil and Commercial Code and the
Enhancement and Conservation of National Environmental Quality Act B.E. 2535
and its Amendment (No. 2) B.E. 2561, regarding environmental litigation arising
from human-induced disasters. The study analyzes the problems and limitations
of environmental litigation amidst increasingly severe climate change conditions,
utilizing the case of floods and landslides at the railway construction site near
the University of Phayao as a case study. A comparative analysis is conducted
between the principles of civil liability in Thailand and the United States.

The findings indicate that the Thai civil law system faces two significant
limitations regarding environmental litigation for damages in cases of natural
disasters related to climate change, under Section 420 of the Civil and Commercial
Code and Section 96 of the Enhancement and Conservation of National
Environmental Quality Act. These limitations are: 1. The definition of "pollution”
in Section 4 of the Enhancement and Conservation of National Environmental
Quality Act does not cover large-scale physical phenomena linked to human
activities, and the term "source of pollution" is not interpreted to include non-
point sources, thereby rendering the principle of strict liability under Section 96
unenforceable, 2. The principle of "force majeure" under Section 420 of the Civil
and Commercial Code is interpreted to treat natural disasters as grounds for
exemption from tort liability. This differs from the approach in the United States,
which recognizes disasters caused by global warming as matters of human
responsibility rather than solely natural causes. Therefore, this article proposes
amendments to the definitions of "pollution” and "source of pollution,” as well

as a reinterpretation of "force majeure," to align with the Anthropocene era.
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